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Foreign	investment	under	the	automatic	route	is	permitted	in	India	for	construction	development	projects	with	such	restrictions	(including	in	terms	of	the	minimum	area	to	be	developed,	minimum	capitalisation	requirements,	restriction	on	sale/transfer	of	undeveloped	projects,	investment	lock-in,	restriction	on	trading	in	development	rights	or	trading
in	real	estate,	i.e.,	simply	indulging	in	buying	and	selling	of	real	estate)	as	are	prescribed	under	the	foreign	exchange	regulations.		Typically,	such	developments	take	place	through	joint	ventures,	where	the	foreign	investor	invests	(and	procures	equity)	in	a	land-holding	(or	development	rights	holding)	Indian	entity.		In	terms	of	availability	of
construction/development	loans,	lending	institutions	would	not	treat	Indian	companies	which	have	received	FDI	differently	from	others	so	long	as	the	applicable	laws	are	being	adhered	to	by	the	developer.	(c)			The	tenant’s	contribution/obligation	to	the	property	‘costs’,	e.g.,	insurance	and	repair:	As	per	Section	108	of	the	Transfer	of	Property	Act,
1882,	it	is	the	duty	of	the	lessor	of	the	property	to	make	repairs	which	he	is	bound	to	make	to	the	property.		In	the	case	where	he	fails	to	make	such	repairs	within	a	reasonable	time	after	notice,	the	lessee	may	make	such	repairs	himself	and	deduct	the	expenses	of	such	repairs	along	with	interest	from	the	rent,	or	otherwise	recover	it	from	the	lessor.	
A	tenant	may	be	contractually	obligated	to	effect	insurance	of	the	tenanted	premises.	6.2								How	and	on	what	basis	are	these	persons	remunerated?	4.1								Is	all	land	in	your	jurisdiction	required	to	be	registered?	Technically	speaking,	it	is	possible,	in	situations	of	contract	for	joint	development	of	an	immovable	property,	for	the	title	in	land	and	in
the	superstructure	to	vest	in	different	entities,	namely	the	original	landowner	and	the	developer.		However,	apartment	ownership	laws	in	different	States	in	India	provide	for	the	transfer	of	ownership	rights	in	an	apartment	(i.e.,	part	of	the	superstructure)	along	with	proportionate	undivided	rights	in	the	underlying	land.		This	is	achieved	by	both	the
developer	and	the	landowner	jointly	conveying	their	respective	rights	(in	the	apartment	and	the	underlying	land)	to	the	buyer	of	the	apartment.	Sometimes,	the	rights	provided	by	statute	may	prevail	over	those	that	are	given	under	an	agreement.	Registries	are	within	the	jurisdiction	of	the	State	Government	and	fall	under	the	Concurrent	List	in
Schedule	VII	of	the	Constitution	of	India	and,	thus,	laws	in	respect	of	these	matters	can	be	made	by	both	the	Central	Government	as	well	as	by	the	State.		They	are	guided	and	operated	under	the	laws,	rules	and	regulations	of	the	parent	State.		The	Registration	Act,	1908	is	a	Central	legislation	which	provides	for	the	registries	to	be	adopted	by	the
States	who	are	empowered	to	cause	amendment	or	modification	in	terms	of	Article	254.		Consequently,	there	are	several	registration	offices,	with	each	district	usually	having	one.		The	territorial	jurisdiction	of	each	registry	is	duly	notified	and	does	not	overlap	with	that	of	another	registry.		Accordingly,	in	general,	certain	compulsorily	registrable
instruments	involving	the	transfer	of	proprietary	rights	in	immovable	property	are	required	to	be	registered	in	registries	having	territorial	jurisdiction	over	the	concerned	property.	as	well	as	statutory	claims,	e.g.,	property	tax,	land	revenue	etc.),	property	being	free	of	any	land	acquisition	proceedings,	etc.		The	purpose	of	warranties	is	to	give	legally
binding	assurances	to	the	buyer,	and	if	a	warranty	if	found	to	be	false,	a	claim	for	damages	or	other	legally	permissible	reliefs	shall	lie	against	the	seller.	In	order	to	finance	real	estate	development,	developers	rely	both	on	equity	as	well	as	debt	funding.		The	Indian	real	estate	sector	has	seen	a	large	volume	of	foreign	direct	investment	(FDI)	as	well	as
domestic	investment	in	the	form	of	equity.		With	respect	to	the	raising	of	debt,	developers	often	approach	Non-Banking	Financial	Companies	(NBFCs)	which	are	companies	registered	under	the	Companies	Act,	1956	or	Companies	Act,	2013	and	engaged	in	the	business	of	providing	loans	and	advances.		NBFCs	lend	and	make	investments	and	hence
their	activities	are	akin	to	that	of	banks.		Banks	also	provide	term	loans,	non-fund-based	limits	and	overdraft	facilities	to	fund	the	commercial	and	residential	real	estate	sector.		Debt	financing	by	NBFCs	or	banks	is	normally	not	available	for	acquisition	of	land.		From	the	point	of	view	of	buyers	of	real	estate	assets,	loans	are	easily	available	for	the
purchase	of	both	residential	and	commercial	real	estate.	(1)			Layout	approval:								The	builder	must	get	approval	of	the	layout	plan	from	concerned	authorities	before	starting	construction	of	a	residential	or	commercial	building.	If	any,	when	and	how	are	they	likely	to	affect	the	transfer	of	rights	in	real	estate	or	development/change	of	use?	The	sellers
of	real	estate	usually	provide	representation,	warranties,	and	covenants	relating	to	their	competence	to	sell	and	their	clear	and	marketable	title	to	the	property.		Standard	warranties	sought	by	the	buyer	also	include	warranties	about	the	absence	of	any	dispute	or	ongoing	litigation	involving	the	property,	the	property	being	free	of	all	encumbrances	or
claims	(including	third-party	claims,	e.g.,	any	prior	existing	agreement	to	sell/lease	etc.	Digitisation	of	land	records	was	introduced	to	computerise	all	land	records	including	title	documents	and	mutations,	improve	transparency	in	the	land	records	maintenance	system,	digitise	maps	and	surveys,	update	all	settlement	records	and	minimise	the	scope	of
land	disputes.								The	Approved	Layout	Plan	is	as	per	approved	FAR	(Floor	Area	Ratio)	or	FSI	(Floor	Space	Index).	The	terms	of	business	leases	are	in	the	realm	of	a	private	contract	and	may	comprise	a	full-service	lease,	percentage	lease,	step-up	lease,	straight	lease	and	others	whereby	tenants	may	be	obligated	to	pay	and	discharge	rents,	property
taxes,	insurance,	taxes,	maintenance,	utilities	and	the	like.	Please	give	examples.	What	documents	need	to	be	provided	to	the	land	registry	for	the	registration	of	ownership	right?	Transfer	tax	(referring	to	stamp	duty)	would	only	be	paid	prior	to	or	during/at	the	time	of	execution	of	such	conveyance/agreement	of	transfer.		It	cannot	be	paid	on	a	date
subsequent	to	such	date	of	transfer.	The	Ministry	is	also	the	nodal	agency	in	the	country	for	the	United	Nations	Environment	Programme	(UNEP).	Yes,	the	following	matters	need	to	be	taken	into	consideration	by	the	buyer	of	real	estate:	The	documentation	of	the	property	should	be	properly	done.		The	sale	document	should	be	stamped	as	required	by
law	and	original	title	deeds	should	be	taken	by	the	purchaser	from	the	seller	of	the	property.	Agent/Broker:	Real	estate	agents/brokers	are	licensed	professionals	who	arrange	real	estate	transactions,	putting	buyers	and	sellers	together	and	acting	as	their	representatives	in	negotiations.		Under	RERA,	a	‘real	estate	agent’	means	any	person,	amongst
others,	who	negotiates	or	acts	on	behalf	of	one	person	in	a	transaction	of	transfer	of	his	plot,	apartment	or	building,	in	a	real	estate	project,	by	way	of	sale.	If	the	Central	Government	apprehends	that	the	protected	monument	is	in	danger	of	being	destroyed,	injured,	misused,	or	allowed	to	fall	into	decay,	it	may	undertake	the	maintenance	of	the
protected	monument.	The	Biological	Diversity	Act,	2002,	etc.	Amount	due	to	the	Central	Government	and	State	Government	and	debts	due	to	secured	creditors	remaining	unpaid	following	the	enforcement	of	the	security	interest.	Also,	under	Section	55	of	the	Transfer	of	Property	Act,	1882,	the	seller	has	several	duties,	such	as	to	disclose	to	the	buyer
any	material	defects,	to	answer	questions	of	the	buyer,	to	execute	a	proper	conveyance	and	to	pay	all	public	charges	and	rent	accrued	due	in	respect	of	the	property.		Some	duties	of	the	seller	transcend	beyond	the	execution	of	sale,	such	as:	transfer	of	vacant	and	peaceful	possession	of	the	property;	safe-keeping	and	handing	over	of	title	documents	to
the	new	buyer;	and	payment	of	arrears	of	taxes,	statutory	dues,	etc.	This	principle	is	based	on	the	maxim	qui	prior	est	tempore	potior	est	jure	which	means	he	who	is	prior	in	time	is	better	in	law.		The	one	who	has	advantage	in	time	should	also	have	precedence	in	law,	where	two	successive	transfers	of	the	same	property	have	been	effected.	The
liabilities	of	the	buyer	include	disclosure	of	any	fact	as	to	the	nature	and	extent	of	the	seller’s	interest	of	which	the	buyer	is	aware	but	which	the	buyer	believes	the	seller	may	not	be	aware	of,	to	pay	the	purchase	money	to	the	seller	and	to	pay	all	public	charges	and	rent	which	may	become	payable	in	respect	of	the	property	as	well	as	pay	the	dues	in
relation	to	any	encumbrance	subject	to	which	the	property	has	been	sold	(e.g.,	any	existing	mortgage,	etc.).	The	pandemic	has	led	to	unique	and	peculiar	disputes	and	situations	in	the	real	estate	sector.		Force	majeure	is	a	civil	law	concept	and	India	does	not	have	a	codified	law	dealing	with	force	majeure.		It	usually	is	adopted	as	a	contractual
provision	in	India.		However,	Indian	law	contains	codified	provisions	for	contingent	contracts	which	are	to	do	or	not	to	do	anything	if	an	uncertain	future	event	happens	and	also	with	contracts	to	do	an	act	which,	after	the	contract	is	made,	becomes	impossible,	or,	by	reason	of	some	event	which	the	promisor	could	not	prevent,	unlawful,	becomes	void
when	the	act	becomes	impossible	or	unlawful.			In	our	experience,	we	have	come	across	various	contracts	and	disputes	wherein	the	force	majeure	clauses	were	either	not	robust	enough	to	cover	a	pandemic	situation	and/or	were	open	to	interpretation.		Courts	in	India	are	dealing	with	this	complex	situation	of	clauses	which	are	open	to	interpretation,
conjointly	with	the	codified	provisions	stated	above.		Certain	judicial	precedents	have	been	created	which	are	now	assisting	in	general	interpretation	to	some	extent.				Additionally,	some	other	changes	that	followed	the	COVID-19	pandemic	and	that	are	relevant	to	the	real	estate	sector	are	as	follows:	RERA	registrations	and	Delivery	Timelines	–	the
pandemic	has	affected	the	real	estate	developers	in	terms	of	their	registration	with	the	RERA	and	also	on	the	delivery	timelines	that	were	committed	to	the	allottees	of	the	already-launched	real	estate	projects.		Section	6	of	RERA	provides	for	an	extension	of	the	real	estate	project	registration	due	to	the	occurrence	of	force	majeure	events,	which	are
defined	to	mean	‘cases	of	war,	flood,	drought,	fire,	cyclone,	earthquake	or	any	other	calamity	caused	by	nature	affecting	the	regular	development	of	the	real	estate	project’.		In	terms	of	such	a	restrictive	definition	of	force	majeure	under	RERA,	the	developers	cannot	approach	RERA	Authorities	to	seek	extension	of	registration	of	their	project.	
However,	in	reasonable	circumstances	where	there	is	no	default	on	the	part	of	the	developer,	the	RERA	Authorities	do	have	the	discretion	to	extend	the	registration	timelines	for	a	period	not	exceeding	one	year.	Building	Sanctions	and	Approvals:	The	next	step	requires	an	approval	from	the	authority	for	sanction	of	building	plans/building	permits
under	the	provisions	of	building	bye-laws,	Master	Plans	and	acts	of	local	bodies.		Building	approval	comprises	the	building	plan	and	the	layout	approval	for	the	construction	of	the	building.	Stamping	and	Registration:	Proper	execution,	stamping	and	registration	of	documents	must	be	carried	out.	Generally,	the	liability	to	pay	GST	falls	on	the	supplier
of	the	goods	and	services.		In	the	case	of	the	supply	of	real	estate,	it	is	the	developer	or	builder	who	is	liable	to	pay	GST	on	the	consideration	charged	from	the	buyer.	(e)(i)						Change	of	control	of	the	tenant:	It	is	in	the	realm	of	a	contract	and	such	provisions	must	be	provided	in	the	lease	deeds	in	comprehensive,	unambiguous	and	clear	terms.	The
documents	relating	to	the	property	that	need	to	be	registered	are	required	to	be	submitted	to	the	Sub-Registrar	of	Assurances	within	whose	jurisdiction	the	property	is	situated.	If	the	signatories	are	representing	someone	else,	they	must	furnish	the	document	authorising	them	in	this	regard	(essentially	the	Deed	of	Power	of	Attorney).	A	person	not
being	an	Indian	citizen	or	a	person	of	Indian	origin:	In	general,	such	persons	are	not	permitted	to	acquire	immovable	property	in	India.		However,	a	foreign	national	who	takes	up	employment	in	India	or	who	carries	on	a	business	or	vocation	in	India,	and	becomes	a	person	resident	in	India,	may	acquire	immovable	property	in	India	for	his	own	use
without	any	permission.		In	this	context,	on	becoming	a	person	resident	in	India,	such	persons	would	be	treated	on	par	with	persons	otherwise	resident	in	India.		However,	if	such	a	foreign	national,	who	has	become	a	person	resident	in	India,	is	a	citizen	of	Afghanistan,	Bangladesh,	Bhutan,	China,	Iran,	Nepal,	Pakistan	or	Sri	Lanka,	then	he	is	required
to	obtain	prior	permission	of	the	RBI	for	acquiring	or	transferring	immovable	property	in	India.		Further,	a	person	resident	outside	India	who	has	established	in	India,	in	accordance	with	the	applicable	foreign	exchange	management	regulations,	a	branch	office,	or	other	place	of	business	(other	than	a	company	in	India),	for	carrying	on	in	India	any
activity,	excluding	a	liaison	office,	may	also	acquire	any	immovable	property	in	India,	which	is	necessary	for	or	incidental	to	the	carrying	on	of	such	activity.		Foreign	citizens	and	foreign	entities	may	invest	in	an	Indian	company	(either	as	a	joint	venture	or	a	wholly	owned	subsidiary)	for	developing	certain	real	estate	projects	such	as	townships,
housing,	infrastructure,	construction	development	projects,	industrial	parks,	and	SEZs.		In	certain	real	estate	projects	such	as	construction	development	projects,	investment	is	not	permitted	where	the	project	is	already	developed	or	in	advanced	stages	of	development.	Zoning	Permits:	Land	in	each	State	is	differentiated	and	demarcated	on	the	basis
of	certain	factors	(like	growth	potential)	for	different	purposes	through	the	Master	Plans	of	every	State,	respectively.		Therefore,	a	zoning	permit	may	be	required	for	any	construction,	change	of	land	use	and	the	like	of	the	concerned	property/land.	The	Indian	Contract	Act,	1872:	The	Indian	Contract	Act	is	the	principal	act	governing	laws	related	to
contracts	in	India	and	the	contractual	obligations	of	parties	to	a	contract.		The	contractual	relationship	between	the	lessee	and	lessor	are	also	governed	by	the	principles	laid	in	the	Indian	Contract	Act,	1872.	11.4						Would	there	be	rights	for	a	landlord	to	terminate	a	residential	lease	and	what	steps	would	be	needed	to	achieve	vacant	possession	if	the
circumstances	existed	for	the	right	to	be	exercised?	Section	45	of	the	Income	Tax	Act,	1961	contains	provisions	with	respect	to	any	profits	or	gains	arising	from	the	transfer	of	a	capital	asset	affected	in	previous	years	and	shall	be	chargeable	with	income	tax	under	the	head,	capital	gains.	Are	there	any	proposals	to	change	this?	The	power	of	attorney
needs	to	be	properly	scrutinised	to	ensure	that	it	is	properly	executed.	8.7								What	actions,	if	any,	can	a	borrower	take	to	frustrate	enforcement	action	by	a	lender?	In	general,	the	laws	do	not	differ	if	the	premises	are	intended	for	multiple	residential	occupiers.	Certain	reliable	information	can	be	obtained	by	the	potential	buyer	on	the	website	of
various	government	departments	of	the	CPCB	(available	online	at:	(Hyperlink)	Information	regarding	environmental	data	and	standards	can	also	be	obtained	online	on	the	above-mentioned	website.	Indian	Stamp	Act,	1899	and	Registration	Act,	1908:	Lease	of	property	is	created	by	way	of	an	instrument	duly	stamped	and	registered	as	per	the
provisions	of	the	Indian	Stamp	Act	and	Registration	Act,	respectively.	There	are	elaborate	regulations	concerning	the	lending	of	money	to	finance	real	estate.		The	RBI	provides	binding	guidelines	from	time	to	time	to	various	agencies	engaged	in	lending	to	the	real	estate	sector.		There	are	elaborate	norms	that	banks,	NBFCs	and	other	housing	finance
institutions	are	required	to	follow	while	lending	to	the	real	estate	sector,	including	housing/commercial	real	estate	loans	to	buyers	of	real	estate.	8.9								What	is	the	process	for	enforcing	security	over	shares?	While	all	industrial	projects	may	have	some	environmental	impact,	all	of	them	may	not	be	significant	enough	to	warrant	elaborate	assessment
procedures.		The	need	for	such	exercises	will	have	to	be	decided	after	initial	evaluation	of	the	possible	implications	of	a	particular	project	and	its	location.	As	per	the	Ancient	Monuments	and	Archaeological	Sites	and	Remains	Act,	1958,	an	‘Ancient	Monument’	is	defined	under	Section	2(a)	as	any	structure,	erection	or	monument,	or	any	tumulus	or
place	of	interment,	or	any	cave,	rock-sculpture,	inscription	or	monolith,	which	is	of	historical,	archaeological	or	artistic	interest	and	which	has	been	in	existence	for	not	less	than	100	years,	and	includes:	the	remains	of	an	ancient	monument;	the	site	of	an	ancient	monument;	such	portion	of	land	adjoining	the	site	of	an	ancient	monument	as	may	be
required	for	fencing	or	covering	in	or	otherwise	preserving	such	monument;	and	the	means	of	access	to,	and	convenient	inspection	of,	an	ancient	monument.	The	title	of	the	property	needs	to	be	checked	properly.	First	registration	means	the	occasion	upon	which	unregistered	land	or	rights	are	first	registered	in	the	registries.	Upon	enforcement	of
security	over	the	shares	pledged	by	a	company	to	a	lender,	the	lender	shall	have	the	right	to	receive	all	amounts	payable	in	respect	of	such	collateral	or	to	sell	such	shares	without	the	intervention	of	the	court	and	without	any	consent	of	the	pledgor	at	public	or	private	sale	or	vote	on	any	part	in	connection	with	the	collateral	or	to	receive	all	dividends,
interest	and	other	distributions	made	in	respect	of	the	collateral	and	otherwise	act	as	though	it	were	the	owner	thereto	and	apply	the	aforesaid	proceeds	towards	payment	of	the	outstanding	amounts	owed	to	the	lender.		In	the	event	of	insolvency	of	the	company,	the	financial	creditor	shall	enforce	its	security	interest	in	the	company	and	such	amounts
which	remain	unpaid	following	such	enforcement	shall	be	paid	to	the	creditor	from	the	proceeds	of	the	insolvency.	A	technical	diligence	is	also	to	be	conducted	by	the	potential	buyer	wherein	they	can	check	whether	or	not	the	development	norms	are	being	complied	with.	In	India,	registration	is	not	required	of	the	land	in	question,	rather	it	is	the
instrument	through	which	proprietary	interest	in	land	is	created	that	is	required	to	be	registered.		The	main	purpose	of	registration	is	to	record	transfer/vesting	of	proprietary	rights	in	the	immovable	property	from	one	person	to	another.		Registration	also	makes	the	documents	pertaining	to	the	land	in	question	available	to	the	public	at	large	and
hence	is	a	public	notice	of	creation/transfer	of	certain	rights	in	the	land.		This	is	where	the	doctrine	of	caveat	emptor	and	Constructive	Notice	comes	into	play.		If	the	concerned	instrument	is	registered,	it	would	mean	that	the	documents	are	available	to	the	public	for	perusal.	If	more	than	one	please	specify	their	differing	rules	and	requirements.	The
tenure	of	the	land	in	question	needs	to	be	considered	if	it	is	a	leasehold	property	and	the	remaining	period	is	short	and	there	is	no	provision	regarding	the	renewal	of	the	old	lease.	The	concept	of	shared	residential	spaces	is	at	a	nascent	stage	in	India;	however,	there	is	a	growing	interest	and	trend	towards	it.		By	way	of	an	example,	‘Hub’	in	Bengaluru
provides	shared	residential	space.	Development	Rights:	Development	rights	are	rights	that	allow	developers	to	make	changes	to	their	property	(by	way	of	carrying	out	construction/development	thereon)	within	the	limitations	imposed	by	State	or	local	law.		A	special	type	of	development	right	is	represented	by	the	Transferable	Development	Rights,
which	can	compensate	owners	to	utilise	development	potential	generated	on	a	given	land	parcel	on	another	land	parcel,	as	the	same	could	not	be	utilised	on	the	original	land	parcel	owing	to	applicable	development	norms.		Such	Transferable	Development	Rights	are	recognised	by	certain	States	and	are	subject	to	detailed	local	laws	and	building	bye-
laws.		One	mode	of	acquiring	development	rights	in	land	is	to	enter	into	joint	development	agreements	with	the	title	holders	of	land	for	joint	development	of	real	estate	projects.		These	are	contractual	rights.	Under	Section	55	of	the	Transfer	of	Property	Act,	1882,	the	seller	has	a	duty	to	disclose	to	the	buyer	any	material	defect	in	the	property	or	in
the	seller’s	title	thereto	of	which	the	seller	is,	and	the	buyer	is	not,	aware	and	which	the	buyer	could	not,	with	reasonable	care,	discover.		The	buyer	is	required	to	exercise	reasonable	care	too.		Typically,	under	the	concerned	document/deed/agreement,	the	buyer	obtains	the	necessary	representation	and	warranties	regarding	the	property	from	the
seller.	Business	leases	also	take	the	form	of	a	sub-lease	where	the	incumbent	sub-tenant	is	bound	by	the	terms	of	sub-lease	deeds	and	master	lease	deed.	Third-party	guarantee:	This	refers	to	when	a	guarantor	is	a	third	party	in	a	contract	who	promises	to	pay	for	certain	liabilities	if	one	of	the	other	parties	in	the	contract	defaults	on	their	obligations.	
Guarantors	sometimes	appear	on	insurance	contracts	and	also	provide	a	sort	of	insurance	themselves.	Land	Aggregator:	A	land	aggregator	aggregates	land,	required	by	a	developer,	to	develop	a	project	envisaged	by	the	developer.		Accordingly,	the	land	aggregator	aggregates	larger	parcels	of	land	by	bringing	together	multiple	landowners	and
facilitating	their	collaboration	with	the	developer.		The	land	aggregator	is	often	also	expected	to	prepare	title	reports,	demarcate	property	boundaries,	assist	with	zone	regulations,	conversion	of	land	use,	registrations	of	deeds,	obtaining	approvals	and	sanctions	for	the	land,	etc.	The	Ministry	of	Environment	and	Forests	(MoEF)	is	the	apex
administrative	body	for:	(i)		regulating	and	ensuring	environmental	protection;	(ii)	formulating	the	environmental	policy	framework	in	the	country;	(iii)	undertaking	conservation	and	survey	of	flora,	fauna,	forests	and	wildlife;	and	(iv)	planning,	promotion,	coordination	and	overseeing	the	implementation	of	environmental	and	forestry	programmes.
Please	give	details.	Further,	the	time	involved	in	obtaining	such	permits/certifications	also	varies	in	different	States,	depending	on	the	rules	that	have	been	enacted	in	that	regard.		However,	in	a	generic	sense,	the	time	involved	for	such	process	is	usually	between	30	and	120	days.	Can	information	on	ownership	of	registered	real	estate	be	accessed
electronically?	10.4						What	taxes	are	payable	on	rent	either	by	the	landlord	or	tenant	of	a	business	lease?	10.2						What	types	of	business	lease	exist?	There	exist	regulatory	measures	(not	already	mentioned)	which	aim	to	improve	the	sustainability	of	both	newly	constructed	and	existing	buildings	as	mentioned	below:	Model	Building	Bye-Laws	2016:
The	Town	and	Country	Planning	Organisation	of	the	Ministry	of	Urban	Development	has	made	an	effort	to	prepare	‘Model	Building	Bye-Laws	2016’	for	the	guidance	of	the	State	Governments,	Urban	Local	Bodies,	Urban	Development	Authorities	and	others.		The	salient	features	of	MMBL,	2016	provide	for	provisions	for	Safety	and	Security,	Barrier
Free	Environment,	Environmental	Concerns,	Adoption	for	Modern	Construction	Technology,	Swachh	Bharat	Mission,	Ease	of	Doing	Business,	Rain	Water	Harvesting	and	Effects	of	Communication	Technology.	to	be	exempt	from	the	requirement	of	an	EIA	(Clause	13.11).		This	changes	the	current	norm,	wherein	expert	appraisal	committees	screen
such	projects	independently.	Any	remaining	debts	or	dues.	What	is	the	function	of	any	such	guarantee	or	warranties	(e.g.	to	apportion	risk,	to	give	information)?	The	Environment	Protection	Act,	1986.	8.3								What	are	the	common	proceedings	for	realisation	of	mortgaged	properties?	Further,	transfer	deeds	are	required	to	be	duly	stamped	and	the
rate(s)	of	stamp	duty	varies	depending	upon	the	nature	of	the	transaction	underlying	the	deed	as	well	as	the	State	under	whose	jurisdiction	the	transaction	takes	place.		As	a	general	principle	in	relation	to	the	transfer	of	immovable	property,	stamp	duty	is	charged	on	the	amount	of	the	actual	sale	consideration	or	the	market	value	of	the	property,
whichever	is	higher.	NOC	from	Airport	Authority	of	India	by	Civil	Aviation	Department/Airport	Authority	of	India.	9.7								Are	there	any	tax	issues	that	a	buyer	of	real	estate	should	always	take	into	consideration/conduct	due	diligence	on?	It	also	depends	on	the	commercial	understanding	between	the	parties	to	the	agreement	as	recorded	in	the
agreement.		The	terms	and	conditions	of	the	agreement	are	to	be	considered	in	this	regard.		It	is	trite	in	law	that	no	tenant	can	be	evicted	without	the	due	process	of	law.		This	may	entail	serving	a	notice	of	termination	on	the	tenant	(statutory	or	otherwise)	and	institutions	of	a	civil	suit	before	the	competent	court,	as	may	be	necessary.	What	does	it
guarantee?	10.6						Does	the	landlord	and/or	the	tenant	of	a	business	lease	cease	to	be	liable	for	their	respective	obligations	under	the	lease	once	they	have	sold	their	interest?	Please	briefly	describe	any	“green	obligations”	commonly	found	in	leases	stating	whether	these	are	clearly	defined,	enforceable	legal	obligations	or	something	not	amounting
to	enforceable	legal	obligations	(for	example	aspirational	objectives).	with	respect	to	the	transaction.	4.3								What	rights	in	land	are	compulsorily	registrable?	ft.	In	general,	registered	documents	can	be	examined	and	a	copy	obtained	by	a	member	of	the	public	and	this	covers	examination	of	title	or	encumbrance	in	relation	to	an	immovable	property.
In	addition	to	the	above,	the	Central	Government	is	in	the	process	of	setting	up	model	laws	of	tenancy	for	States	to	follow	in	consonance	of	changing	the	paradigm	of	the	rental	environment	in	India.		The	Ministry	of	Housing	and	Urban	Affairs	has	drafted	the	Draft	Model	Tenancy	Act,	2020	to	serve	as	a	model	law	which	has	been	circulated	for
views/comments	from	the	States	and	Union	territories.	The	appetite	of	investors	and/or	developers	to	invest	in	India	has	increased	significantly	compared	with	last	year.		Logistics	and	warehouses	have	witnessed	a	substantial	growth	over	the	last	few	years.		Similarly,	residential	property	including	affordable	housing	inventory	demand	has	also
increased.		Also,	massive	growth	opportunities	are	being	witnessed	in	the	renewable	energy	sector.		There	seems	to	be	an	optimistic	approach	towards	acquisition	of	lands	to	develop	multiple	solar	power	plants,	wind	energy	farms,	warehousing	parks	and	storage	facilities	in	various	parts	across	the	country	which	has	the	potential	to	attract
investment	globally.		Sensing	an	improvement	in	the	market	sentiments,	many	developers	are	now	launching	new	projects.	Leasehold	Rights:	These	refer	to	an	exclusive	right	and	interest	to	hold/possess	and	use	a	property	by	a	lessee	or	a	tenant,	in	terms	of	the	lease	deed	executed	by	lessor	or	landlord	(being	vested	with	title	to	the	property)	and	the
lessee	or	tenant	for	a	fixed	tenure.		Leasehold	rights	are	rights	in	rem.		Licence	Rights:	These	refer	to	a	right	of	a	licensee	to	enter/occupy/use	a	property,	on	a	non-exclusive	basis,	whereby	no	interest	or	easement	is	created	in	the	property	in	favour	of	the	licensee.		The	said	rights	are	neither	transferable	nor	heritable	and	constitute	rights	in
personam.	6.4								What	is	the	appetite	for	investors	and/or	developers	to	invest	in	your	region	compared	to	last	year	and	what	are	the	sectors/areas	of	most	interest?	A	business	lease	is	a	type	of	lease.		There	is	no	separate	codified	law	specific	to	business	leases,	and	laws	relating	to	leases	apply.	2.1								Are	there	legal	restrictions	on	ownership	of
real	estate	by	particular	classes	of	persons	(e.g.	non-resident	persons)?	The	following	are	some	of	the	key	pieces	of	legislation	governing	real	estate	in	India:	Transfer	of	Property	Act,	1882:	This	Act	is	a	central	act	and	provides	general	principles	of	movable	and	immovable	property,	such	as	sale,	exchange,	mortgage,	lease	and	gift	of	property,	part
performance	and	lis	pendens.		The	States	must	adopt	the	provisions	of	this	Act.	5.5								Are	there	restrictions	on	public	access	to	the	register?	No,	a	transaction	relating	to	registered	real	estate	cannot	be	completed	electronically.		Physical	presence	of	the	parties	before	the	jurisdictional	registry	is	required.	The	main	clearances	to	be	obtained	are:
Fire	Department	Permit:	A	permit	from	the	local	fire	department	is	required	to	be	obtained.	The	State	can	acquire	private	property	under	the	principle	of	eminent	domain	by	virtue	of	Article	31(2)	of	the	Constitution	as	it	categorically	states	that	land	can	be	acquired	by	the	State	(only)	for	public	purposes	in	consideration	of	compensation.	Indian
Easement	Act,	1882:	This	Act	governs	the	law	relating	to	easementary	rights	to	immovable	property.	Registration	fees	(as	under	the	Indian	Registration	Act,	1908)	are	paid	subsequently	to	the	payment	of	stamp	duty	pertaining	to	such	transfer.	The	seller	must	abide	by	any	contractual	liabilities	that	he	has	undertaken	at	the	time	of	sale.	It	is	also	to
be	noted	that,	in	general,	Indian	law	prohibits	beneficial	ownership	of	property	by	one	person	(who	has	paid	the	consideration	for	acquiring	such	property)	where	the	transaction	is	undertaken	in	the	name	of	another	person	–	except	in	certain	cases	where	the	said	persons	are	bound	by	certain	family/blood	relationship	or	one	person	stand	in	a
fiduciary	relationship	with	another	person	(as	specifically	provided	for	under	the	Prohibition	of	Benami	Property	Transactions	Act,	1988).		Currently,	there	are	no	proposals	to	change	this.	As	per	Section	54	of	the	Transfer	of	Property	Act,	1882	a	‘sale’	is	a	transfer	of	ownership	in	exchange	for	a	price	paid	or	promised	or	part-paid	and	part-promised.	
Such	transfer,	in	the	case	of	tangible	immovable	property,	of	the	value	of	Rs.100	and	upwards	or	in	case	of	a	reversion	or	other	intangible	thing,	can	be	made	only	by	a	registered	instrument,	whereas	tangible	immovable	property	below	Rs.100	can	be	transferred	either	by	registered	instrument	or	by	delivery	of	possession.	Accountants/Tax
Consultants:	Accountants/tax	consultants	involved	in	a	real	estate	transaction	would	typically	advise	on	the	structuring	and	tax-efficient	mechanism	for	concluding	the	transaction.	of	the	area	wherein	energy	is	used	and	includes	the	location	of	the	building	(Section	2(f)).	10.8						Are	there	any	trends	in	your	market	towards	more	flexible	space	for
occupiers,	such	as	shared	short-term	working	spaces	(co-working)	or	shared	residential	spaces	with	greater	levels	of	facilities/activities	for	residents	(co-living)?	How	much?	Indian	law	does	not	envisage	a	system	of	land/title	registration.		Instead,	the	concept	of	registration	relates	to	deeds/documents	under	which	title	is	transferred.	
Instruments/documents/transactions	pertaining	to	the	transfer	of	rights	in	land	are	required	to	be	registered	in	accordance	with	the	Registration	Act,	1908.		Section	17	of	the	said	Registration	Act	enlists	various	documents/deeds/instruments	which	must	be	mandatorily	registered,	and	others	are	optionally	registrable.		The	system	of	registration	of
documents	is	well	defined	in	India,	with	robust	and	operational	government	machinery	to	register	such	documents	and	maintain	records	of	such	registration/documents.	How	do	buyers	obtain	reliable	information	on	these	matters?	In	India,	business	leases	are	usually	term-based	and	would	have	a	specific	time	limit	on	expiry	of	which	the	lease
concludes.		Unlike	residential	leases,	business	leases	are	generally	of	a	longer	duration.		Business	leases	are	characterised	by	higher	rentals,	incubation	period	leases,	strong	representations	and	warranties,	strong	positive	and	negative	covenants,	lock-in	periods,	default	situations,	termination	clauses,	security	deposits,	etc.	Paris	Agreement	India
ratified	the	Paris	Agreement	in	2016	and	has	pledged	to	reduce	33–35%	emissions	which	are	associated	with	each	unit	of	economic	output,	as	compared	to	2005	levels.		It	aims	for	a	shift	towards	renewable	energy	with	40%	of	its	electricity	capacity	to	be	renewable	by	2030.		It	is	consistently	adopting	new	policies	and	undertaking	measures	to
achieve	its	goals.	Finally,	the	collector,	having	determined	the	total	compensation	to	be	paid,	shall	arrive	at	the	final	award,	impose	a	‘Solatium’	amount	equivalent	to	100%	of	the	compensation	amount	which	shall	be	in	addition	to	the	compensation	payable	to	any	person	whose	land	has	been	acquired.		In	addition	to	the	market	value	of	the	land
provided	under	Section	27,	the	collector	shall,	in	every	case,	award	an	amount	calculated	at	the	rate	of	12%	per	annum	on	such	market	value	for	the	period	commencing	on	and	from	the	date	of	the	publication	of	the	notification	of	the	social	impact	assessment	study	under	Sub-section	(2)	of	Section	4,	in	respect	of	such	land,	until	the	date	of	the	award
of	the	collector	or	the	date	of	taking	possession	of	the	land,	whichever	is	earlier.	Land	Use	Change	Permits/Land	Clearance:	This	is	required	if	any	land	which	is	demarcated	as	‘agricultural	land’	is	to	be	converted	into	‘non-agricultural	land’	for	the	purpose	of	construction,	development	and/or	use	of	real	estate.	8.4								What	minimum	formalities	are
required	for	real	estate	lending?	(2)			Building	Plan:								The	building	plan	ensures	that	the	building	complies	with	building	laws.	11.1						Please	briefly	describe	the	main	laws	that	regulate	leases	of	residential	premises.		The	laws	in	India	that	govern	the	leases	of	residential	premises	are	as	follows:	Transfer	of	Property	Act,	1882:	The	Transfer	of
Property	Act	governs	individual	leases	in	India	and	provides	general	principles	regarding	leases,	rights	of	lessee	and	lessor	and	their	duties.		The	States	must	adopt	the	provisions	of	the	Act.	Under	Section	54	of	the	Transfer	of	Property	Act,	1882,	the	transfer	of	tangible	immovable	property	with	a	value	of	Rs.100	and	upwards	can	be	made	only	by	a
registered	instrument	and	delivery	of	the	said	property	takes	place	when	the	seller	places	the	buyer	or	such	other	person	as	the	buyer	directs,	in	the	possession	of	the	property.		Parties	to	the	transfer	deed	must	be	competent	to	contract.	14.1						Please	detail	any	laws	that	govern	real	estate	in	your	jurisdiction	which	were	introduced	in	response	to
the	effect	of	the	Coronavirus	(COVID-19)	pandemic	and	which	remain	in	place.	Real	estate	in	India	is	governed	and	impacted	by	a	combination	of	Federal	(Central)	and	State-specific	laws.		This	is	because,	in	accordance	with	Article	246	of	the	Constitution	of	India,	‘Land’	is	the	subject	matter	under	the	State	List	or	List-II	of	the	Seventh	Schedule	to
the	Constitution	of	India,	which	enlists	subjects	on	which	only	States	can	legislate,	while	‘Transfer	of	Property	other	than	agricultural	land,	registration	of	deeds	and	documents’	and	‘Contracts	other	than	for	agricultural	lands’	are	enlisted	under	the	Concurrent	List	or	List-III	of	the	Seventh	Schedule	to	the	Constitution	of	India,	which	are	subjects	on
which	both	the	Central	Government	and	the	States	can	legislate.		Additionally,	since	India	is	a	country	with	diverse	sects,	laws	relating	to	various	aspects	such	as	devolution,	inheritance,	etc.,	are	often	based	on	various	customary	principles	and	practices	applicable	to	different	sects,	in	addition	to	codified	laws.		Over	the	years,	the	higher	judiciary	in
India	has	also	made	various	judicial	pronouncements	on	matters	relating	to	real	estate	law,	which	act	as	judicial	precedents	and	govern	the	interpretation	of	applicable	laws.	Various	laws	govern	leases	in	India:	Transfer	of	Property	Act,	1882:	The	Transfer	of	Property	Act	governs	individual	leases	in	India	and	provides	general	principles	regarding
leases,	rights	of	lessee	and	lessor	and	their	duties.		The	States	must	adopt	the	provisions	of	the	Act.	7.5								Does	the	seller	retain	any	liabilities	in	respect	of	the	property	post	sale?	Presently,	the	levy	of	Goods	and	Services	Tax	(GST)	is	limited	to	the	activity	of	construction	of	a	complex,	building,	civil	structure,	including	a	complex	or	building
intended	for	sale	to	a	buyer	and	over	land	and	buildings	in	terms	of	the	existence	of	any	lease,	tenancy,	easement	or	licence	to	occupy	land.		Therefore,	the	sale	of	existing	land	and	immovable	property	simpliciter	is	not	subject	to	GST.		Typically,	the	sale	of	land	and	immovable	property	is	subject	to	stamp	duty	(levied	on	the	instrument	of	transfer)	and
registration	charges.		However,	stamp	laws	are	administered	under	the	Indian	Stamp	Act,	1899	and	various	State	stamp	acts	and	rules.		Stamp	duty	charges	in	India	differ	from	State	to	State.		It	may	vary	further	if	the	property	is	within	the	Municipal	Corporation,	Municipal	Council,	Gram	Panchayat	limits,	etc.		Stamp	duty,	in	general,	ranges	from	3%
to	10%,	depending	on	the	slab	decided	by	the	particular	State.		Stamp	duty	is	encapsulated	in	the	schedule	attached	to	the	Indian	Stamp	Act.	Environmental	Clean-up	Laws	govern	the	removal	of	pollution	or	contaminants	from	environmental	media	such	as	soil,	sediment,	surface	water,	or	ground	water.	Hierarchy	of	claims	by	which	a	creditor	enjoys
the	position	of	priority	over	receivables	and	claims	of	creditors.	5.2								How	do	the	owners	of	registered	real	estate	prove	their	title?		The	owners	of	real	estate	normally	prove	their	title	by	reference	to	the	registered	deeds/documents	through	which	the	title	was	transferred/vested	in	them.		A	registered	instrument	is	admissible	in	evidence	under	the
provisions	of	the	Registration	Act,	1908	and	the	Transfer	of	Property	Act,	1882.		Such	evidence	is	advanced	before	the	court	of	law	in	accordance	with	the	Evidence	Act,	1872.		Where	rights	in	property	are	created	by	way	of	succession/inheritance,	such	title	is	established	through	reference	to	the	will	(in	case	of	testamentary	succession)	and	in	other
cases	with	reference	to	the	applicable	principles	of	laws	of	intestate	succession.	Please	briefly	describe	their	roles	and/or	duties.	8.1								Please	briefly	describe	any	regulations	concerning	the	lending	of	money	to	finance	real	estate.	Reference	may	be	made	to	the	Indian	Stamp	Act	(Section	29)	for	visibility	on	who	pays	stamp	duty.		In	general,	in	the
absence	of	a	contract	to	the	contrary,	the	obligation	to	pay	the	stamp	duty	is	on	the	buyer.		Further,	in	various	States,	certain	rebates	are	offered	where	the	buyer	of	the	property	is	a	woman.	(b)			The	tenant’s	right	to	remain	in	the	premises	at	the	end	of	the	term	–	there	are	two	ways	in	which	the	tenant	can	remain	in	the	premises	even	at	the	end	of
the	term.		These	are:	(i)		Tenancy	At	Will	–	a	Tenancy	At	Will	is	a	tenancy	under	which	the	tenant	is	in	possession,	and	which	is	determinable	at	the	will	of	either	the	landlord	or	tenant.		A	Tenancy	At	Will	is	implied	when	a	person	is	in	possession	by	the	consent	of	the	owner	and	is	not	held	in	virtue	of	any	tenancy	for	a	certain	term.	Environmental
Information	System	(ENVIS):	Established	as	a	plan	programme	and	as	a	comprehensive	network	in	environmental	information	collection,	collation,	storage,	retrieval	and	dissemination	to	varying	users.		ENVIS	has	developed	itself	with	a	network	of	participating	institutions/organisations.	Capital	gains	tax	would	have	to	be	paid	by	the	seller	on	the
disposal	of	the	property.		It	is	charged	under	Section	45	of	the	Income	Tax	Act,	1961	and	it	is	deemed	to	be	income.		It	is	taxed	in	the	assessment	year	immediately	after	the	preceding	year	in	which	the	immovable	property	was	transferred.	10.1						Please	briefly	describe	the	main	laws	that	regulate	leases	of	business	premises.	A	no	objection
certificate	(NOC)	from	the	society	should	be	obtained,	even	though	it	is	not	required	as	of	now.	The	Constitution	of	India	has	envisaged	within	its	framework	the	inalienable	need	to	conserve	and	protect	the	environment	and	all	its	components.		Article	246	of	the	Constitution	of	India	divides	the	subject	areas	of	legislation	between	the	Union	and	the
States	into	three	lists	namely:	the	Union	List	(List	I);	the	State	List	(List	II);	and	the	Concurrent	List	(List	III),	which	are	further	listed	under	the	Seventh	Schedule	of	the	Constitution	of	India.		Matters	related	to	environmental	protection	are	contained	in	the	Concurrent	List	and,	hence,	both	the	State	and	the	Union	have	jurisdiction	with	respect	to	the
same.		However,	in	matters	of	repugnancy,	the	Union	will	prevail.	Surveyor:	A	surveyor	is	an	individual	who	conducts	surveys	of	properties	and	is	often	deployed	by	the	developer	or	the	buyer	for	the	development	or	purchase	of	a	large	property.	6.5								Have	you	observed	any	trends	in	particular	market	sub	sectors	slowing	down	in	your	jurisdiction
in	terms	of	their	attractiveness	to	investors/developers?	Mortgage	Rights/Charge	on	Property:	A	mortgage	or	charge	creates	an	interest	on	behalf	of	the	lender/mortgagee	on	the	immovable	property	for	the	purpose	of	securing	(i)	the	payment	of	money	advanced	or	to	be	advanced	by	way	of	loans,	(ii)	an	existing	or	future	debt,	or	(iii)	the	performance
of	an	engagement	which	may	give	rise	to	a	pecuniary	liability.		In	India,	the	various	types	of	mortgagee	rights	that	can	be	created	in	respect	of	immovable	property	are	(i)	simple	mortgage,	(ii)	mortgage	by	conditional	sale,	(iii)	usufructuary	mortgage,	(iv)	English	mortgage,	(v)	mortgage	by	deposit	of	title	deeds/equitable	mortgage,	and	(vi)	anomalous
mortgage.	The	other	taxes	that	would	have	to	be	paid	by	the	seller	on	the	disposal	of	a	property	in	addition	to	income	tax	include:	stamp	duties;	registration	fees;	and	GST,	etc.,	which	have	already	been	discussed	above.		Along	with	this,	local	taxes	may	be	levied	that	may	differ	from	State	to	State.	The	cost	incurred	by	the	parties	for	obtaining	a
building	or	use	permit	is	usually	only	a	very	small	fraction	of	the	overall	cost	of	the	project.		The	cost	varies	from	State	to	State.	Accordingly,	the	seller	can	be	liable	for	misrepresentation	or	failure	to	disclose	material	defects	in	his	title,	etc.		In	the	usual	course,	the	buyer	will	have	the	right	to	claim	damages/indemnity	from	the	seller.		Additionally,
criminal	misrepresentations	and	fraud	may	also	get	attached	depending	on	the	nature	and	type	of	misrepresentation.	Rural/agriculture	land	is	governed	by	the	Land	Revenue	Department	under	specific	statutory	enactments	and	needs	conversion	of	land	from	‘agriculture’	to	‘non-agriculture’	status	for	development	purposes	as	per	the	Master	Plans	or
any	other	development	permitting	and	conclusive	plans.	Ministry	of	Environment	&	Forests	Government	of	India	(Office	Memorandum):	The	Ministry	has	issued	guidelines	for	high-rise	buildings.	Renewable	Energy	Renewable	energy	is	coming	to	the	forefront	in	India.		In	2015,	the	Government	set	a	goal	to	install	175	GW	of	renewable	energy	by
2022.		Presently,	India’s	total	installed	renewable	energy	capacity	is	103.5	GW.		As	of	December	2016,	86	GW	of	this	renewable	energy	capacity	generation,	including	38	GW	of	wind	energy	and	34	GW	of	solar	energy,	had	been	met.		In	September	2019,	Indian	announced	at	a	UN	climate	action	summit	the	new	target	of	450	GW	of	renewable	energy
by	2030.	Section	47	of	the	Registration	Act,	1908	states	that	a	registered	document	will	prevail	from	the	time	that	it	would	have	commenced	operation	if	no	registration	is	required,	and	not	from	the	time	of	its	registration.	Length	of	term	is	contractually	determined.		They	are	generally	of	a	short	duration.		As	leases	for	a	duration	of	less	than	one	year
are	not	compulsorily	registrable,	tenants	often	enter	into	leases	for	a	period	of	11	months	and	renew	them	from	time	to	time.	9.4								Are	transfers	of	real	estate	subject	to	VAT?	12.9						In	what	circumstances	(if	any)	is	environmental	clean-up	ever	mandatory?	As	per	the	Energy	Conservation	Act,	2001:	Energy	conservation	building	codes	means	the
norms	and	standards	of	energy	consumption	expressed	in	terms	of	per	sq.	Please	ignore	EU	legislation	enacted	locally	in	EU	countries.	1.1								Please	briefly	describe	the	main	laws	that	govern	real	estate	in	your	jurisdiction.	5.1								How	many	land	registries	operate	in	your	jurisdiction?	12.8						How	can,	e.g.,	a	potential	buyer	obtain	reliable
information	on	contamination	and	pollution	of	real	estate?	Pledge:	There	is	one	fundamental	difference	between	a	‘pledge’	and	a	‘hypothecation’;	the	possession	of	the	asset	remains	with	the	lender	in	case	of	a	pledge,	while	it	remains	with	the	borrower	in	case	of	hypothecation.		Pledging	also	includes	pledging	of	shares	wherein	the	shares	of	the
borrower	entity	are	in	the	possession	as	a	measure	of	security.	Previously,	the	right	to	property	was	guaranteed	under	the	Constitution	of	India	as	a	fundamental	right.		Currently,	the	right	to	property	is	not	a	fundamental	right	but	a	constitutional	right.		Article	300-A	of	the	Constitution	of	India	mandates	that	no	person	shall	be	deprived	of	his
property	save	by	authority	of	law,	thus	embodying	the	doctrine	of	‘eminent	domain’	which	provides	for	acquisition	of	private	property	by	the	Government	in	public	interest.	Where	the	transfer	takes	place	by	delivery	of	possession,	the	transfer	will	then	take	effect	when	the	transferee	is	put	in	possession	of	the	land/property,	but	in	cases	where
registration	is	compulsorily	required,	transfer	will	take	effect	only	upon	registration	of	the	instrument	of	transfer.	m.	The	Indian	Contract	Act,	1872:	This	Act	governs	laws	related	to	contracts	in	India	including	the	capacity	to	enter	into	a	contract,	execution	and	implementation	thereof	and	breach	and	remedies	available	to	the	parties	thereto.	The
Forest	Conservation	Act,	1980.	11.2						Do	the	laws	differ	if	the	premises	are	intended	for	multiple	different	residential	occupiers?	There	is	a	certain	standard	prescribed	for	the	emission	of	noise,	water	and	air	pollution	permitted.		Only	if	the	standards	are	met	will	the	approval	be	granted	by	the	appropriate	government.		Even	if	the	approval	is
granted,	it	may	be	cancelled	if	the	standards	are	not	complied	with.		There	is	legislation	for	water	discharge	and	air	pollution	and	several	other	environmental	laws	exist	to	protect	the	environment.	Land	Revenue	Codes:	Various	States	in	India	have	formulated	their	own	land	revenue	codes,	which	govern	laws	relating	to	agricultural	land-holding,	land
revenue,	types	of	tenancy	and	matters	connected	thereto.		The	said	codes	encapsulate	division	and	classes	of	immovable	property	in	a	State,	restrictions	on	transfer	thereto,	powers	and	duties	of	revenue	officers,	rules,	regulations	and	penalties	for	contravening	such	codes.	4.2								Is	there	a	state	guarantee	of	title?	or	for	conducting	a	search	of	any
building	and	for	seizing	any	such	equipment,	industrial	plant,	record,	register,	document	or	other	material	object	if	he	has	reason	to	believe	that	it	may	furnish	evidence	of	the	commission	of	an	offence	punishable	under	this	Act	or	the	rules	made	thereunder	or	that	such	seizure	is	necessary	to	prevent	or	mitigate	environmental	pollution.	10.5						In
what	circumstances	are	business	leases	usually	terminated	(e.g.	at	expiry,	on	default,	by	either	party	etc.)?	In	2020,	the	MoEF	published	a	draft	environmental	impact	assessment	(EIA)	Notification	that	seeks	to	replace	EIA	Notification,	2006	under	the	Environment	Protection	Act,	1986.		The	Government	has	brought	this	notification	to	establish
transparency	and	make	the	process	more	convenient	through	an	online	system.		The	notification	allows	for	post	facto	approval	for	projects	that	essentially	allows	for	construction	to	begin	without	environmental	clearance.		Category	B2	contains	the	list	of	projects	such	as	gas	and	shale	exploration,	hydroelectric	projects	up	to	25	MW,	etc.	Does	a
lender	have	a	right	to	appropriate	shares	in	a	borrower	given	as	collateral?	Powers	of	entry	and	inspection:	The	Environment	(Protection)	Act,	1986,	under	the	ambit	of	Section	10,	allows	any	person	empowered	by	the	Central	Government	to	have	a	right	to	enter,	at	all	reasonable	times	with	such	assistance	as	he	considers	necessary,	any	place:	for	the
purpose	of	performing	any	of	the	functions	of	the	Central	Government	entrusted	to	him;	for	the	purpose	of	determining	whether	and,	if	so,	in	what	manner,	any	such	functions	are	to	be	performed;	or	for	the	purpose	of	examining	and	testing	any	equipment,	industrial	plant,	record,	etc.	In	case	any	act	in	contravention	to	the	provisions	of	the	said	Act	is
carried	out	by	the	authorised	officer,	the	lender	will	be	liable	for	penal	consequences	and	the	borrower	is	entitled	to	compensation.		The	borrowers	can	approach	the	DRT	and,	thereafter,	the	Debt	Recovery	Appellate	Tribunal	in	appeal.	Workers’	dues	and	dues	to	secured	creditors	shall	be	distributed	on	a	pari	passu	basis.	What	(if	any)	is	the
consequence	of	non-registration?	Before	purchasing	a	property,	one	should	confirm	as	to	whether	the	property	in	question	is	of	a	commercial	nature	or	residential	as	per	the	Development	Control	Regulations.		Other	things	to	be	considered	may	include	set-back	for	road	widening,	heritage	rules,	etc.	A	person	resident	outside	India	who	is	a	citizen	of
India	and	a	person	of	Indian	origin	resident	outside	India:	Such	person	is	permitted	to	acquire	immovable	property	in	India,	other	than	agricultural	property,	plantation	property	or	a	farm	house,	provided	that	the	payment	of	the	purchase	price,	if	any,	shall	be	constituted	of:	funds	received	in	India	through	normal	banking	channels	by	way	of	inward
remittance	from	any	place	outside	India;	or	funds	held	in	any	non-resident	account	maintained	in	India	in	accordance	with	the	foreign	exchange	regulations.	are	also	available	online.	12.7						Are	there	any	regulations	on	the	protection	of	historic	monuments	in	your	jurisdiction?	The	Central	Pollution	Control	Board	(CPCB)	primarily	has	the
responsibility	for	prevention	and	control	of	industrial	pollution	at	the	Central	level,	and	is	a	statutory	authority,	attached	to	the	MoEF.		The	State	Departments	of	Environment	and	State	Pollution	Control	Boards	are	the	designated	agencies	to	perform	this	function	at	the	State	level.	The	zoning/permits	and	other	related	matters	are	region-specific	and
are	primarily	governed	by	State	laws	and	guidelines	issued	in	this	regard.		For	instance,	all	building	activity	must	be	in	consonance	with	building	bye-laws,	the	development	code	and	the	national	building	code.		Construction	names	are	well-prescribed.		The	municipal	laws	require	all	buildings	to	obtain	various	certificates	and	permissions	such	as
approval	with	respect	to	the	building	plans,	and	NOCs	in	terms	of	environmental	impact,	fire	hazards,	water	assurance,	sewage	waste,	etc.		Further,	certificates	such	as	Completion	Certificates	and	Occupation	Certificates	are	also	required	to	be	obtained	in	order	to	show	completion	of	the	building	in	a	legal	manner.	Under	the	IBC,	any	claims	against
the	borrower	are	entertained	on	the	basis	of	the	hierarchy	of	claims.	The	LARR	Act	provides	a	detailed	mechanism	for	the	calculation	of	the	amount	of	compensation	and	the	factors	to	be	considered	while	arriving	at	such	amount.		The	LARR	Act	does	not	provide	any	scope	for	modification	of	such	compensation	by	way	of	contractual	arrangements.		In
addition,	under	the	LARR	Act,	acquisition	follows	a	far	more	detailed	process	that	includes	conducting	a	social	impact	study	of	the	proposed	acquisition,	planning	and	taking	steps	for	rehabilitation	and	resettlement	of	landowners,	seeking	the	consent	of	landowners,	etc.	Land	falling	under	the	urbanised	zones	is	developed	within	the	framework	of
town	planning	legislation	to	meet	the	requirements	of	residential,	commercial,	institutional,	SEZs,	information	and	technology	(IT)	parks,	etc.	13.2						Are	there	any	national	greenhouse	gas	emissions	reduction	targets?	8.8								What	is	the	impact	of	an	insolvency	process	or	a	corporate	rehabilitation	process	on	the	position	of	a	real	estate	lender?
1.2								What	is	the	impact	(if	any)	on	real	estate	of	local	common	law	in	your	jurisdiction?	A	developer	takes	the	maximum	risk	and	earns	his	profit	through	the	sale	of	the	project.		Most	other	persons	mentioned	above	are	service	providers	and	their	services	are	paid	for	based	on	a	professional	fee	as	mutually	agreed	(and	as	informed	by	the
prevailing	market	rate).		The	land	aggregator,	the	broker	and	the	liaison	often	peg	their	fee	by	relating	them	to	the	underlying	value	of	their	part	of	the	transaction	in	the	overall	chain.	No,	there	is	no	State	guarantee	of	title	yet.		Providing	a	guarantee	of	title	is	one	of	the	Legislative	Agendas	of	the	State.		The	Draft	Model	Act	containing	rules	and
regulations	on	Conclusive	Land	Titling	has	been	released	in	2020.		The	aim	of	the	act	is	to	simplify	the	land	acquisition	procedure	for	infrastructure	projects	and	reduce	land-related	disputes.		It	provides	for	rules	and	regulations	for	establishment	and	management	of	title	registration	for	immovable	properties.	Local	and	Special	Planning	Authorities:	A
local/special	planning	authority	is	the	local/special	government	body	that	is	empowered	by	law	to	exercise	urban	planning	functions	for	a	particular	area	such	as	the	Town	and	Planning	Commission,	the	Municipality	of	the	respective	urban	areas,	the	Urban	Development	Authorities,	etc.		These	authorities	are	formed	under	State	Legislatures	for	the
purpose	of	land	use	planning,	wherein	competent	‘planning	authorities’	are	formed	which	usually	go	by	the	name,	Town	and	Planning	Department,	of	every	such	State	which	performs	functions	like	formulating	the	Master	Plan,	dividing	the	State	into	zones	on	the	basis	of	their	developmental	potential,	regulating	the	development	in	and	around	town,
granting	licences	to	owners	having	clear	title	of	land,	formulating	Zonal	Developmental	Plans,	etc.;	for	example,	DTCP	Haryana,	DTCP	Uttar	Pradesh,	etc.	Co-working	spaces	are	developing	across	Indian	metros	as	well	as	Tier-II	cities,	providing	flexible	working	options.		It	has	been	predicted	that,	by	2030,	substantially	up	to	30%	of	all	office	spaces
will	adopt	the	co-working	model	in	some	form	or	other.		There	are	over	850	shared	workspaces	with	over	180,000	seats	across	the	country.		The	area	under	co-working	space	is	currently	around	15	million	sq.	What	matters	must	be	disclosed?	Preference	shareholders.	If	not,	what	additional	information/process	is	required?	8.2								What	are	the	main
methods	by	which	a	real	estate	lender	seeks	to	protect	itself	from	default	by	the	borrower?	An	application	can	be	made	under	the	Right	to	Information	Act,	2005	(RTI)	for	a	timely	response	for	citizens	that	request	government	information.		The	object	of	the	RTI	is	to	empower	citizens,	promote	transparency	and	accountability	in	the	working	of	the
Government,	to	contain	corruption,	and	to	make	democracy	work	for	the	people	in	a	real	sense.	Architects:	Architects	involved	in	a	real	estate	transaction	typically	advise	on	zoning,	development	potential,	reservations,	planning	permissions,	etc.	12.2						Can	the	state	force	land	owners	to	sell	land	to	it?	All	dues	should	have	been	paid	including
property	tax.	A	foreign	investor	shall	be	permitted	to	exit	and	repatriate	investment	before	completion	of	a	project	under	the	automatic	route	if	a	lock-in	period	of	three	years	calculated	with	reference	to	each	tranche	of	foreign	investment	has	been	completed.		The	Indian	investee	company	is	responsible	for	obtaining	all	necessary	approvals	such	as
building	plans	and	other	infrastructure	facilities.		There	are	also	norms	for	minimum	capitalisation	of	the	investee	company	through	FDI.	10.7						Green	leases	seek	to	impose	obligations	on	landlords	and	tenants	designed	to	promote	greater	sustainable	use	of	buildings	and	in	the	reduction	of	the	“environmental	footprint”	of	a	building.	Valuation
Report:	A	valuation	report	is	an	assessment	of	the	property	concerned	to	determine	its	value.		It	must	be	obtained	by	a	certified	valuer.	The	Air	(Prevention	and	Control	of	Pollution)	Act,	1981.	(4)			RERA	Approval:								The	Real	Estate	Regulation	and	Development	Act,	2016	has	been	enacted	for	regulation	and	promotion	of	the	real	estate	sector	and	to
ensure	the	sale	of	a	plot,	apartment	or	building,	as	the	case	may	be,	or	sale	of	a	real	estate	project.		The	Act	also	provides	that	residential	and	commercial	projects	sold	by	the	developer/builder,	during	the	process	of	development/construction	of	the	intended	building/project,	must	also	obtain	approval	under	the	Real	Estate	Regulation	and
Development	Act,	2016	and	various	rules	therein,	which	are	formulated	in	accordance	with	the	respective	States.	The	termination	of	a	business	lease	depends	on	the	commercial	understanding	between	the	parties	to	the	agreement	and	is	specifically	included	in	the	contract.		The	terms	and	conditions	of	the	agreement	are	to	be	considered	in	this
regard.		However,	normally,	business	leases	can	be	terminated	on	the	following	grounds:	(a)			by	effluxion	of	the	time	limited	thereby;	(b)			where	the	term	of	the	lease	is	limited	conditionally	on	the	occurrence	of	an	event	–	by	the	occurrence	of	such	event;	(c)			where	the	interest	of	the	lessor	in	the	property	terminates	on,	or	his	power	to	dispose	of
the	same	extends	only	to,	the	occurrence	of	any	event	–	by	the	occurrence	of	such	event;	(d)			in	case	the	interests	of	the	lessee	and	the	lessor	in	the	whole	of	the	property	become	vested	at	the	same	time	in	one	person	in	the	same	right;	(e)			by	express	surrender;	that	is	to	say,	in	the	case	where	the	lessee	yields	up	his	interest	under	the	lease	to	the
lessor,	by	mutual	agreement	between	them;	(f)			by	implied	surrender;	(g)			by	forfeiture;	that	is	to	say:	in	the	case	where	the	lessee	breaches	an	express	condition	which	provides	that,	on	breach	thereof,	the	lessor	may	re-enter;	in	the	case	where	the	lessee	renounces	his	character	as	such	by	setting	up	a	title	in	a	third	person	or	by	claiming	title	in
himself;	or	the	lessee	is	adjudicated	insolvent	and	the	lease	provides	that	the	lessor	may	re-enter	on	the	occurrence	of	such	event;	and	in	any	of	these	cases	the	lessor	or	his	transferee	gives	notice	in	writing	to	the	lessee	of	his	intention	to	determine	the	lease;	(h)			on	the	expiration	of	a	notice	to	determine	the	lease,	or	to	quit,	or	of	intention	to	quit,
the	property	leased,	duly	given	by	one	party	to	the	other;	and	(i)				on	occurrence	of	a	force	majeure	event	which	renders	the	premises	incapable	of	usage	by	the	lessee.	Government	Grants	Act,	1895:	In	India,	the	Government	owns	leasehold	property	which	it	grants	under	the	Government	Grants	Act,	1895	for	various	terms,	including	perpetual	lease.
Customarily,	a	mortgage/charge	on	the	asset	being	constructed	is	the	most	common	form	of	security	interest	created	over	immovable	property,	by	virtue	of	which	a	real	estate	lender	seeks	to	protect	itself	in	the	event	of	default	by	the	borrower.		Depending	upon	the	extent	of	security	needed,	the	lender	may	also	seek	charge	over	other	assets	of	the
developer	as	well	as	the	proceeds	of	the	development.		However,	apart	from	the	mortgage/charges,	other	methods	of	protection	include:	Hypothecation:	Hypothecation	means	offering	assets/receivables	as	collateral	security	to	the	lender	whereby	the	ownership	lies	with	the	vendor	and	the	possession	is	enjoyed	by	the	borrower.		In	the	event	of	default
by	a	borrower,	the	lender	can	exercise	its	rights	of	ownership	and	seize	the	asset	or	derive	benefits	from	the	property	in	terms	of	the	contractual	protections	guaranteed	to	the	lender	under	the	respective	financing	documents.	As	mentioned	earlier,	FDI	is	not	permitted	in	an	entity	which	is	engaged	or	proposes	to	engage	in	real	estate	business
(trading),	construction	of	farmhouses	or	trading	in	TDRs.		The	FDI	Policy	has	further	elaborated	the	scope	of	the	term	‘real	estate	business’,	which	is	meant	to	include	dealing	in	land	and	immovable	property	with	a	view	to	earning	profit	therefrom	and	which	excludes	development	of	townships,	construction	of	residential/commercial	premises,	roads
or	bridges,	educational	institutions,	recreational	facilities,	city	and	regional	level	infrastructure	and	townships.		Further,	100%	FDI	under	the	automatic	route	is	permitted	in	completed	projects	for	operation	and	management	of	townships,	malls	and	business	centres.		Pursuant	to	the	permissibility	of	FDI	in	the	real	estate	sector,	transfer	of	ownership
and/or	control	of	the	investee	company	from	residents	to	non-residents	is	also	permitted,	provided	there	is	a	three-year	lock-in	period	and	other	conditions	for	FDI	are	met.		Additionally,	100%	foreign	investment	is	permitted	in	real	estate	brokering	services	under	the	automatic	route.	Air	and	Water	Pollution	Control	Permit:	Permits	for	air	and	water
control	are	to	be	obtained	before	the	commencement	of	any	real	estate	activity	by	the	competent	local	authority	of	the	Fire	and	Water	department.		Environmental	protection	regulations	may	also	require	approval	be	obtained	before	doing	any	construction	or	beginning	operation.	The	development	of	such	lands	which	are	in	the	vicinity	(and	not	part	of
the	ancient	monument)	must	be	in	compliance	with	the	regulations.	The	Biomedical	Waste	(Management	and	Handling)	Rules,	1988.	Can	they	be	responsible	after	the	sale	in	respect	of	pre-sale	non-compliance?	Lawyer:	Lawyers	in	terms	of	real	estate	transactions	would	typically	include	lawyers	from	both/all	parties	who	would	be	entrusted	with	the
task	of	conducting	legal	due	diligence,	preparation,	review	and	negotiation	of	the	transaction	documents	in	respect	of	the	property.	7.4								Do	sellers	usually	give	any	form	of	title	“guarantee”	or	contractual	warranties	to	the	buyer?	The	Sanctioned	Plans	and	Commencement	Certificate	by	the	concerned	authority	should	be	inspected	of	the	property
in	question.	5.3								Can	any	transaction	relating	to	registered	real	estate	be	completed	electronically?	When	a	mortgaged	property	is	to	be	realised	by	the	lender	due	to	default	by	the	borrower,	he	may	take	recourse	to	Order	37	of	the	Code	of	Civil	Procedure,	which	provides	for	a	summary	procedure.		Also,	as	per	the	provisions	of	the	Transfer	of
Property	Act,	a	lender	has	the	right	to	foreclosure	or	sale	of	mortgaged	property	to	realise	dues	as	against	such	property.	No,	transfers	of	real	estate	are	not	subject	to	VAT.		With	effect	from	1	July,	2017,	VAT	has	been	subsumed	under	GST.		Real	estate,	excluding	the	sale	of	existing	land	and	building	simpliciter,	is	subject	to	the	levy	of	GST.	As	a
general	rule,	rights	transferred	by	a	registered	document	prevail	over	those	transferred	by	an	unregistered	document.	The	Indian	legal	system	envisages	elements	of	both	civil	and	common	law.		Whilst	most	laws	in	India	are	codified,	principles	of	common	law	including	that	of	equity	and	natural	justice	are	instrumental	in	the	interpretation	of
legislation,	judicial	precedents	and	customs	including	from	a	real	estate	perspective,	as	these	have	emerged	to	have	both	persuasive	as	well	as	authoritative	value.	8.5								How	is	a	real	estate	lender	protected	from	claims	against	the	borrower	or	the	real	estate	asset	by	other	creditors?	Wind	The	Government	notified	the	‘National	Offshore	Wind
Energy	Policy’	on	6	October	2015	and	the	Ministry	of	New	&	Renewable	Energy	was	appointed	as	the	nodal	ministry.		The	initial	targets	were	set	at	5.0	GW	of	offshore	wind	installation	by	2022	and	30.0	GW	by	2030.		The	ministry’s	Solar-Wind	Hybrid	policy	seeks	to	achieve	grade	stability	and	increase	the	utilisation	of	renewable	energy.	The
acquisition	of	the	business/property	of	an	Indian	company	can	be	accomplished	by	the	purchase	of	shares	or	the	purchase	of	all	or	some	of	the	assets.		From	a	tax	perspective,	long-term	capital	gains	arising	on	a	sale	of	equity	shares	through	the	recognised	stock	exchanges	in	India	are	exempt	from	tax,	provided	Securities	Transaction	Tax	(STT)	is
paid.		All	other	gains	on	sales	of	assets	are	taxable.		In	addition,	stamp	duty	and	registration	fees	with	respect	to	the	instrument	of	transfer	are	to	be	paid.	The	State	town	planner	checks	the	city	development	with	the	planning	board	and	forwards	the	proposals	to	various	other	concerned	authorities	in	the	city	as	required	for	issue	of	case-specific
approvals/NOC	before	granting	zoning	approval.	Registration	Act,	1908	and	Indian	Stamp	Act,	1899:	The	said	Acts	govern	laws	relating	to	payment	of	stamp	duty	and	requirements	for	registration	of	various	deeds,	documents	and	instruments	relating	to	transfer	of	interest	in	immovable	property.	Subsurface	Rights:	Subsurface	rights	are	rights	to	the
earth	below	the	land,	and	any	substances	found	beneath	the	land’s	surface.		Mineral	rights	are	a	type	of	subsurface	right.	13.1						Please	briefly	explain	the	nature	and	extent	of	any	regulatory	measures	for	reducing	carbon	dioxide	emissions	(including	any	mandatory	emissions	trading	scheme).	10.3						What	are	the	typical	provisions	for	leases	of
business	premises	in	your	jurisdiction	regarding:	(a)	length	of	term;	(b)	rent	increases;	(c)	tenant’s	right	to	sell	or	sub-lease;	(d)	insurance;	(e)	(i)	change	of	control	of	the	tenant;	and	(ii)	transfer	of	lease	as	a	result	of	a	corporate	restructuring	(e.g.	merger);	and	(f)	repairs?	The	Registration	Act,	1908	provides	for	penalty/punishment	by	imprisonment
for	incorrectly	endorsing,	copying,	and	translating	a	registered	document	with	the	intent	to	misinform.	If	the	transferee	is	found	to	have	either	actual	or	Constructive	Notice,	he	would	not	be	given	the	benefit	under	Section	48.		The	doctrine	of	caveat	emptor	will	also	apply,	which	means	‘let	the	buyer	beware’	or	that	the	purchaser	buys	at	his	own
risk.		However,	if	the	purchaser	is	a	bona	fide	purchaser,	then	the	benefit	under	Section	48	will	be	given	to	him.	Are	there	any	special	provisions	allowing	a	tenant	to	extend	or	renew	the	lease	or	for	either	party	to	be	compensated	by	the	other	for	any	reason	on	termination?	12.5						Are	building/use	permits	and	licences	commonly	obtained	in	your
jurisdiction?	Further,	States	are	duly	empowered	to	legislate	and	impose	legal	restrictions	on	ownership	of	lands	by	certain	classes	of	people	(landowners	with	transferable	rights,	non-transferable	rights,	leasehold	rights,	cultivation	rights,	mortgagees,	landowners	belonging	to	Scheduled	Caste/Scheduled	Tribe	categories,	etc.)	or	on	ownership	of	land
beyond	the	land	ceiling	limits.		Further,	in	most	States,	ownership	of	real	estate	has	been	restricted	such	that	non-agriculturalists	are	not	permitted	to	purchase	agricultural	lands	in	such	States.				In	addition	to	the	above,	under	the	existing	foreign	exchange	norms,	no	person	residing	outside	India	can	acquire	any	immovable	property	in	India,	except
as	permitted	under	the	law.		Non-residents	may	be	classified	into	three	categories	for	the	purposes	of	determining	their	eligibility	to	purchase	immovable	property	in	India:	a	person	residing	outside	India	who	is	a	citizen	of	India;	a	person	of	Indian	origin	residing	outside	India;	and	a	person	not	being	an	Indian	citizen	or	a	person	of	Indian	origin	(such
as	foreign	nationals	and	foreign	entities).	4.7								Please	briefly	describe	how	some	rights	obtain	priority	over	other	rights.		Do	earlier	rights	defeat	later	rights?	The	types	of	rights	over	land	recognised	in	India	vary	diversely	in	nature,	which	form	part	of	a	larger	bundle	of	rights	existing	by	operation	of	law,	contract,	inheritance,	etc.,	including:
Freehold	Rights:	These	refer	to	absolute	right,	title	and	interest	in	the	land,	perfected	against	the	world	at	large.		Hence,	the	owner	of	such	an	estate	enjoys	absolute	ownership	for	perpetuity	and	can	use	the	land	for	any	lawful	purposes	in	accordance	with	the	local	laws	and	regulations.	All	development/construction	use,	and	operation	of	such
buildings	must	be	in	compliance	with	environmental	law.		Keeping	the	‘green’	commitment	in	mind,	green	practices	result	in	energy-efficiency	(and	includes	products	like	energy-efficient	LEDs,	air-conditioners	and	the	like),	sustainability	and	superior	air	quality,	thereby	providing	occupants	a	healthy	working	environment.		All	such	commitments
forming	a	part	of	a	legal	and	valid	contract	are	enforceable	in	their	entirety	and	in	part	before	a	court	of	law.	6.3								Is	there	any	change	in	the	sources	or	the	availability	of	capital	to	finance	real	estate	transactions	in	your	jurisdiction,	whether	equity	or	debt?	Although	the	development	of	the	ECBC	lies	in	the	hands	of	the	national	Government	–	the
Bureau	of	Energy	Efficiency	under	the	Ministry	of	Power	–	the	adoption	and	implementation	of	the	ECBC	largely	relies	on	State	and	local	governments.	NOC	from	the	Sewerage	Department	(Municipal).	9.3								Are	transfers	of	real	estate	by	individuals	subject	to	income	tax?	The	Water	(Prevention	and	Control	of	Pollution)	Act,	1974.	What	would	be
the	scope	of	these?	As	a	general	rule,	rights	that	are	created	earlier	are	also	deemed	to	be	created	prior	in	law,	and	thus	even	though	the	instrument	by	which	the	rights	were	initially	transferred	was	registered	after	the	subsequent	instrument	in	respect	of	the	same	property	being	registered,	the	right	created	earlier	will	be	enforceable	in	priority	to
that	created	subsequently.	9.5								What	other	tax	or	taxes	(if	any)	are	payable	by	the	seller	on	the	disposal	of	a	property?	The	transfers	of	ownership	of	lands	that	are	within	the	limits	as	prescribed	under	the	said	Act	are	not	restricted	or	impacted.				However,	such	land	should	not	be	a	part	of	such	monument.	Transferable	and	Non-Transferable
Rights	(TDRs):	The	Transfer	of	Property	Act	provides	for	rights	which	are	transferable	and	non-transferable.	The	commercial	real	estate	industry	has	been	reinvigorated	by	the	co-working	industry.		The	share	of	the	co-working	industry	has	increased	from	5%	in	2017	to	12%	in	2019	and	it	is	predicted	that	post-COVID-19	there	will	be	a	further
increase.	However,	the	principles	of	absolute	and	strict	liability	may	theoretically	be	applicable	in	an	action	based	on	Tort	but	is	yet	to	become	an	established	norm.	Wages	and	unpaid	dues.	Capital	gains	tax	is	payable	upon	the	sale	of	the	property	on	the	amount	of	gains	made.	A	Prohibited	Area	is	demarcated	as	the	area	beginning	at	the	limit	of	a
Protected	Area	or	the	protected	monument	and	extending	to	a	distance	of	100m	in	all	directions.		However,	the	Central	Government	may	increase	this	area	even	beyond	100m	and	by	notification	in	the	Official	Gazette;	and	specify	such	area	to	be	a	protected	area.		Every	area,	beginning	at	the	limit	of	a	prohibited	area	in	respect	of	every	ancient
monument	and	archaeological	site	and	remains,	declared	as	of	national	importance	extending	to	a	distance	of	200m	in	all	directions	shall	be	a	Regulated	Area.	Foreign	Exchange	Management	Act,	1999	(FEMA)	and	Foreign	Direct	Investment	Policy	(FDI	Policy):	FEMA	and	regulations	pursuant	thereto	govern	the	purchase/sale	of	immovable	property
in	India	by	foreign	entities	and	persons	not	resident	in	India.		The	consolidated	FDI	Policy	governs	permissibility	of	foreign	investment	in	the	real	estate	sector	in	India	along	with	compliance	parameters	and	exit	of	such	investors.		Such	foreign	investment	is	regulated	by	the	concerned	ministries	of	the	Government	of	India,	the	Department	of
Industrial	Policy	and	Promotion	(DIPP)	and	the	Reserve	Bank	of	India	(RBI).	Indian	Stamp	Act,	1899	and	Registration	Act,	1908:	Lease	of	property	is	created	by	way	of	an	instrument	duly	stamped	and	registered	as	per	the	provisions	of	the	Indian	Stamp	Act,	1899	and	Registration	Act,	1908,	respectively.	Personal	guarantee:	A	personal	guarantee	is	an
individual’s	legal	promise	to	repay	credit	issued	to	a	business	for	which	they	serve	as	an	executive	or	partner.		As	such,	personal	guarantees	of	the	promoters	of	the	development	company	are	also	obtained	by	the	lenders.	The	authorised	signatories	for	the	seller	and	the	purchaser	must	be	present,	along	with	two	witnesses,	for	registration	of	the
documents	and	present	to	the	registering	authority	the	deed/document/instrument	recording/effecting	the	transfer	of	proprietary	rights	from	the	transferor	to	the	transferee.		Separately,	certain	documents	relating	to	personal	identification	(Aadhar	Card)	and	identification	as	income	tax	assesee	(PAN	Card)	etc.,	of	the	signatories	to	the
deed/document/instrument	is	required.	11.3						What	would	typical	provisions	for	a	lease	of	residential	premises	be	in	your	jurisdiction	regarding:	(a)	length	of	term;	(b)	rent	increases/controls;	(c)	the	tenant’s	rights	to	remain	in	the	premises	at	the	end	of	the	term;	and	(d)	the	tenant’s	contribution/obligation	to	the	property	“costs”	e.g.	insurance	and
repair?	Registered	Valuer:	Where	a	valuation	is	required	to	be	made	in	respect	of	any	property	(or	in	certain	cases	of	stocks,	shares,	debentures,	securities	or	goodwill,	or	any	other	assets	or	net	worth	of	a	company	or	its	liabilities),	it	shall	be	valued	by	a	person	having	such	qualifications	and	experience	and	registered	as	a	valuer.	(3)			Intimation	of
Disapproval	or	similar	processes/stages:								IOD	basically	states	conditions	that	need	to	be	complied	with	during	different	phases	of	an	under-construction	project.		Intimation	of	Disapproval	in	some	places	is	also	known	as	a	building	permit.	However,	there	are	some	restrictions	in	accessing	certain	kinds	of	registers	which	can	be	accessed	by	the



parties	to	the	transaction	or	the	beneficiaries.	The	registered	documents	can	be	accessed	electronically	dating	back	to	the	date	when	they	were	first	digitised	in	the	given	registry	or	revenue	office.		Similarly,	the	list	of	cases	for	Change	of	Land	Use	(CLU)	that	are	pending,	granted	or	rejected	are	also	available	online	on	the	website	of	various	(not	all)
States’	departments	of	town	and	country	planning	(or	other	similar	departments).		Along	with	this,	in	most	States,	the	list	of	grant	of	licence	over	real	assets	by	the	State	as	well	as	development	plans,	mobility	plans,	e-government	initiatives,	policy	documents,	controlled/urban	areas	details,	etc.	(d)			Insurance:	Insurances	are	integral	to	high-value
leases	and	properties.		Tenants	may	be	obligated	to	ensure	the	premises	are	insured	and	ensure	that	they	are	reasonable	and	can	be	satisfied.	Are	any	of	them	purely	contractual	between	the	parties?	Loan	Moratorium	–	on	the	financing	side	of	the	real	estate	economy,	the	RBI	had	on	27	March	2020	issued	a	circular	which	allowed	lending	institutions
to	grant	a	moratorium	on	payment	of	instalments	of	term	loans	falling	due	between	1	March	2020	and	31	May	2020,	due	to	the	pandemic.		However,	the	said	moratorium	was	thereafter	extended	until	31	August	2020.		This	initiative	by	the	Government	aided	a	lot	of	real	estate	developers	in	lieu	of	their	ongoing	real	estate	projects.	Though	the	seller	is
bound	to	disclose	necessary	information	about	the	property	and	his	title,	the	buyer	must	also	exercise	due	diligence	at	his	end	and	investigate	the	title	and	existence	of	any	encumbrances	independently.		‘Notice’	under	Section	3	of	the	Transfer	of	Property	Act,	1882	means	knowledge	or	cognisance	or	awareness	of	a	fact.		Notice	may	be	of	two	types:
Actual	Notice;	and	Constructive	Notice.		The	buyer	will	be	said	to	have	Actual	Notice	(say	of	any	defect	in	the	seller’s	title	to	the	property,	etc.)	if	the	buyer	has	direct	knowledge	thereof	from	the	seller	(or	a	person	acting	for	or	on	behalf	of	the	seller).		The	buyer	is	said	to	have	Constructive	Notice	of	any	such	defect,	if	any	such	defect	is	reasonably
ascertained	through	perusal	of	documents	that	are	publicly	available	(e.g.,	an	encumbrance	which	has	been	duly	registered).		To	the	extent	that	the	buyer	has	actual	or	Constructive	Notice	of	any	such	defect,	it	may	have	an	implication	on	the	enforceability	of	any	corresponding	warranty	given	by	the	seller.		Thus,	it	is	necessary	for	the	buyer	to	have
conducted	his	own	independent	legal	due	diligence	in	relation	to	the	property.	What	land	(or	rights)	are	unregistered?	Section	18	of	the	Registration	Act,	1908	describes	the	documents,	the	registration	of	which	is	optional,	such	as	instruments	acknowledging	the	receipt	or	payment	of	any	consideration	on	account	of	the	creation	or	extinction	of	any
such	right,	leases	of	immovable	property	not	exceeding	one	year,	wills,	easements	right	agreements,	etc.	Environmental	Impact	Assessment	(EIA):	The	purpose	of	an	EIA	is	to	identify	and	evaluate	the	potential	impacts	(beneficial	and	adverse)	of	development	and	projects	on	the	environmental	system.		This	exercise	should	be	undertaken	early	enough
in	the	planning	stage	of	projects	for	selection	of	environmentally	compatible	sites,	process	technologies	and	such	other	environmental	safeguards.		There	are	various	parameters	which	bring	projects	under	their	ambit.	The	usual	formalities	are:	Due	Diligence:	The	lender	must	carry	out	a	due	diligence	against	the	borrower	to	verify	title,
outstanding/pending	litigations,	accrued	interests,	the	proposed	project	being	in	compliance	with	applicable	development	norms	and	necessary	approvals	having	been	obtained,	etc.	Under	the	ambit	of	Section	13	and	Section	14	of	the	SARFAESI	Act,	secured	creditors	are	permitted	to	take	possession	over	collateral	within	a	prescribed	timeframe.	
Section	17	allows	any	person	(including	a	borrower),	aggrieved	by	any	of	the	measures	taken	by	the	secured	creditor	or	his	authorised	officer	to	make	an	application	before	the	Debts	Recovery	Tribunal	(DRT).		The	following	rights	can	be	enforced	by	the	borrowers:	The	borrowers	can,	at	any	time	before	the	sale	is	concluded,	remit	the	dues	and	avoid
losing	the	security.	3.2								Are	there	any	scenarios	where	the	right	to	land	diverges	from	the	right	to	a	building	constructed	thereon?	Town	and	Country	Planning	Laws:	Most	States	in	India	have	a	Department	of	Town	and	Country	Planning	to	provide	for	planning	the	development	and	use	of	rural	and	urban	land	in	the	respective	state,	wherein
competent	‘planning	authorities’	are	constituted,	which	perform	functions	like	formulating	the	Master	Plan,	dividing	the	State	into	zones	based	on	their	developmental	potential,	regulating	the	development	in	and	around	towns,	granting	development	licences	to	owners	having	clear	title	of	land,	formulating	Zonal	Developmental	Plans,	etc.	Under	the
income	tax	laws,	a	seller	of	an	immovable	property	is	required	to	pay	short-term	or	long-term	capital	gains	tax	on	the	gains	of	the	sale	of	an	immovable	property.		Whether	the	transaction	qualifies	for	a	short-term	capital	gains	or	long-term	capital	gains,	depends	on	the	period	for	which	the	seller	owns	the	property	before	the	transfer.		There	are
detailed	regulations	in	this	regard.		9.2								When	is	the	transfer	tax	paid?	8.6								Under	what	circumstances	can	security	taken	by	a	lender	be	avoided	or	rendered	unenforceable?	7.3								Can	the	seller	be	liable	to	the	buyer	for	misrepresentation?	(c)			Tenant’s	right	to	sell	or	sub-lease:	All	such	rights	are	determined	contractually.		In	practice,
residuary	rights	of	ownership	and	transfer	are	vested	with	the	owner	and	there	are	restrictions	on	sub-leases	by	the	tenants.		In	certain	instances,	the	tenant	may	be	entitled	to	assign	its	rights,	but	these	rights	are	generally	subjected	to	the	permission	of	the	owner.	The	SARFAESI	Act	allows	secured	creditors	to	take	possession	over	collateral	within
a	prescribed	timeframe.		In	addition	to	the	Amendment	Act,	the	Central	Government	has	also	notified	certain	NBFCs	as	secured	creditors	under	the	SARFAESI	Act.	Typical	provisions	for	leases	of	business	premises	include:	(a)			Length	of	term:	It	varies	from	short	term	to	long	term.		Sometimes,	a	tenant	may	make	capital	investments	and	therefore
require	a	long-term	lease.		Business	leases,	in	general,	are	negotiated	leases	for	a	longer	period	(compared	to	residential	leases).	To	curb	energy	consumption	in	buildings,	the	Indian	Government	issued	the	Energy	Conservation	Building	Code	(ECBC)	in	2007.		However,	the	impact	of	the	ECBC	depends	on	the	effectiveness	of	its	enforcement	and
compliance.		Currently,	the	majority	of	buildings	in	India	are	not	ECBC-compliant.		Whether	the	projected	targets	can	be	achieved	depends	on	how	the	code	enforcement	system	is	designed	and	implemented.	9.1								Are	transfers	of	real	estate	subject	to	a	transfer	tax?		It	would	be	beneficial	to	have	a	broad	overview	of	the	rules	and	regulations
applicable	to	non-resident	persons	for	investment	in	real	estate	in	India:	Entry	Routes	for	Investment:	Investments	can	be	made	by	non-residents	in	the	equity	shares/fully,	compulsorily	and	mandatorily	convertible	debentures/fully,	compulsorily	and	mandatorily	convertible	preference	shares	of	an	Indian	company,	through	the	automatic	route	or	the
Government	approval	route.		Under	the	automatic	route,	the	non-resident	investor	or	the	Indian	company	does	not	require	any	approval	from	the	Government	of	India	for	the	investment.		As	per	the	automatic	route,	100%	investment	is	provided	for	under	the	FDI	Policy	for	construction	development	projects	(which	would	include	the	development	of
townships,	construction	of	residential/commercial	premises,	roads	or	bridges,	hotels,	resorts,	hospitals,	educational	institutions,	recreational	facilities,	city	and	regional	level	infrastructure,	and	townships).		Each	phase	of	a	construction	development	project	is	considered	as	a	separate	project	and	is	subject	to	certain	conditions.		The	investor	is
permitted	to	exit	on	completion	of	the	project	and	in	case	of	a	project	relating	only	to	development	of	serviced	plots,	upon	the	development	of	trunk	infrastructure,	i.e.	water	supply,	roads,	sewerage,	electricity	supply	infrastructure,	etc.	Are	there	any	exemptions?	to	the	buyer.		In	the	event	of	misrepresentation	of	capacity	or	entitlement	to	transfer	the
land,	the	seller	may	be	held	accountable	on	discovery	of	such	defect	or	absence	of	power	to	convey.	Section	57	of	the	Registration	Act,	1908	deals	with	registering	officers	to	allow	inspection	of	certain	books	and	indexes,	and	to	give	certified	copies	of	entries.		The	same	can	be	presumed	under	law	to	be	adequate	evidence	of	any	encumbrance	on	the
property	created	by	a	registered	instrument.	While	international	laws	do	not	have	a	direct	bearing	or	applicability	in	the	context	of	real	estate	in	India,	several	concepts	or	principles	recognised	under	international	law	have	been	historically	adopted	in	some	form	or	other	in	the	legislation	governing	real	estate	in	India,	such	as	land	rights	of	tribal	or
Adivasi	communities,	rights	of	farmers/agriculturalists	to	fair	and	equitable	compensation	in	case	of	acquisition	of	lands	by	the	Government,	etc.	Easement	Rights:	An	easement	is	a	right	which	the	owner	or	occupier	of	certain	land	possesses,	as	such,	for	the	beneficial	enjoyment	of	that	land,	to	do	and	continue	to	do	something,	or	to	prevent	and
continue	to	prevent	something	being	done,	in	or	upon,	or	in	respect	of,	certain	other	land	not	his	own;	e.g.	Right	of	Passage,	Right	to	Light,	etc.	The	effective	GST	rate	(after	abatement	of	land	value)	on	construction	of	a	residential	apartment,	other	than	affordable	housing	apartments	in	a	residential	real	estate	project	or	projects	other	than	those	for
residential	real	estate,	is	5%.		The	GST	rate	on	construction	of	commercial	apartments	in	a	residential	real	estate	project	(after	abatement	of	land	value)	is	5%	and,	in	projects	other	than	those	for	residential	real	estate,	is	12%.		However,	in	the	case	of	construction	of	affordable	housing,	the	effective	GST	rate	(after	abatement	of	land	value)	is	1%.	Can
a	buyer	obtain	all	the	information	he	might	reasonably	need	regarding	encumbrances	and	other	rights	affecting	real	estate	and	is	this	achieved	by	a	search	of	the	register?	The	erstwhile	LA	Act	was	replaced	by	the	Right	to	Fair	Compensation	and	Transparency	in	Land	Acquisition,	Rehabilitation	and	Resettlement	Act	2013	(LARR	Act),	which	took
effect	from	1	January	2014.		The	collector	computes	the	amount	to	be	granted	as	compensation	under	Section	26	of	the	Act	and,	having	determined	the	market	value	of	the	land	to	be	acquired,	shall	calculate	the	total	amount	of	compensation	to	be	paid	to	the	landowner	(whose	land	has	been	acquired)	by	including	all	assets	attached	to	the	land.	(f)		
Repairs:	Provisions	of	repairs	are	in	the	realm	of	private	contract.		In	practice,	day-to-day	repairs	fall	under	the	obligation	of	the	tenant	and	structural	repairs	by	the	owner.		However,	almost	always	urgent	and	structural	repairs	are	conducted	with	intimation	to	or	consent	of	the	owner.	As	per	Section	67	of	the	Transfer	of	Property	Act,	1882,	providing
the	right	to	foreclosure	or	sale,	the	mortgagee	has,	at	any	time	after	the	mortgage-money	has	become	due	to	him,	and	before	a	decree	has	been	made	for	the	redemption	of	the	mortgaged	property,	or	the	mortgage-money	has	been	paid	or	deposited,	a	right	to	obtain	from	the	court	a	decree	that	the	mortgagor	shall	be	absolutely	debarred	of	his	right
to	redeem	the	property,	or	a	decree	that	the	property	be	sold.	Capital	assets	are	further	classified	into	long-term	capital	gains	and	short-term	capital	gains.	12.10																Please	briefly	outline	any	regulatory	requirements	for	the	assessment	and	management	of	the	energy	performance	of	buildings	in	your	jurisdiction.	The	GST,	which	is	the	umbrella
tax	covering	all	indirect	taxes,	is	levied	on	a	business	lease	at	a	rate	of	18%.		In	addition	to	the	same,	there	may	be	taxes	which	are	particularly	liable	to	be	paid	for	the	kind	of	business	carried	out	by	the	tenant.		Further,	the	landlord	is	also	required	to	pay	the	property	tax	for	the	premises	owned	by	him.	If	so	please	briefly	describe	including
price/compensation	mechanism.	Are	the	rules	different	as	between	resident	and	non-resident	persons	and/or	between	individual	persons	and	corporate	entities?	12.4						What	main	permits	or	licences	are	required	for	building	works	and/or	the	use	of	real	estate?	12.6						What	is	the	typical	cost	of	building/use	permits	and	the	time	involved	in	obtaining
them?	However,	if	any	real	estate	development/construction	is	carried	out	in	contravention	of	applicable	or	in	the	absence	of	concerned	approvals	by	the	concerned	competent	authority,	it	would	be	deemed	an	‘Unauthorised	Construction’.	3.3								Is	there	a	split	between	legal	title	and	beneficial	title	in	your	jurisdiction	and	what	are	the	registration
consequences	of	any	split?	7.6								What	(if	any)	are	the	liabilities	of	the	buyer	(in	addition	to	paying	the	sale	price)?	If	so,	can	shares	be	appropriated	when	a	borrower	is	in	administration	or	has	entered	another	insolvency	or	reorganisation	procedure?	(a)			Rent	increases/controls	–	this	is	based	on	the	general	market	practice	and	it	depends	on	the
terms	and	conditions	as	decided	between	the	parties	to	the	agreement.		It	is	generally	around	5%	to	10%	annually.	The	buyer	should	check	whether	or	not	any	proceedings	under	Section	281	of	the	Income	Tax	Act,	1961	have	been	instituted	against	the	seller.		In	case	of	a	non-resident	being	the	seller,	tax	deducted	at	source	(TDS)	may	be	deductible
from	the	consideration	paid,	unless	a	situation	arises	whereby	a	certificate	of	non-deduction	or	lower	deduction	of	TDS	is	obtained	by	the	concerned	Income-Tax	Officer.		Also,	Section	56	of	the	Income	Tax	Act	provides	for	income	from	other	sources	which	would	have	to	be	taken	into	consideration.		As	income	of	every	kind	which	is	not	to	be	excluded
from	the	total	income	under	this	Act	shall	be	chargeable	to	income	tax	under	the	head-income	from	other	sources,	it	is	not	chargeable	to	income	tax	under	any	of	the	heads	specified	in	Section	14,	items	A	to	E.	If	a	company	is	a	party	to	the	document,	the	person	representing	the	company	must	carry	adequate	documents	such	as	a	letter	of	authority	or
power	of	attorney	along	with	a	copy	of	the	company’s	board	resolution,	authorising	him	to	carry	out	the	registration	in	order	to	facilitate	the	same.	While	implied	permission	is	not	assumed	just	by	way	of	long	use,	there	are	certain	situations	wherein	permission	may	be	regarded	as	implied/deemed.		Thus,	in	certain	cases,	if	pursuant	to	an	application
made	by	the	developer,	no	approval	or	rejection	is	communicated	to	the	interested	party	within	the	stipulated	timeframe,	it	is	considered	to	be	a	‘Deemed	Approval’.		This	concept	is	provided	for	under	Section	5(2)	of	RERA	wherein	if	the	Authority	fails	to	grant	the	registration	or	reject	the	application,	the	project	shall	be	deemed	to	have	been
registered.	Breach	of	terms	of	original	allotment/agreement.	The	real	estate	sector	is	subject	to	many	Central,	State	and	local	regulations	designed	to	protect	the	environment.		Amongst	other	things,	these	laws	regulate	the	environmental	impact	of	construction	and	development.		The	Ministry	of	Environment	and	Forest	and	Climate	Change	(MoEF)	is
the	key	national	regulatory	agency	responsible	for	policy	formulation,	planning	and	coordination	of	all	issues	related	to	environmental	protection.	13.3						Are	there	any	other	regulatory	measures	(not	already	mentioned)	which	aim	to	improve	the	sustainability	of	both	newly	constructed	and	existing	buildings?	Are	there	any	options	for	a	mortgagee	to
realise	a	mortgaged	property	without	involving	court	proceedings	or	the	contribution	of	the	mortgagor?	The	Real	Estate	(Regulation	and	Development)	Act,	2016	(RERA):	This	Act	governs	development,	marketing	and	sale	of	real	estate	projects	to	protect	the	interests	of	consumers	in	the	real	estate	sector.		The	Act	established	an	adjudicating
mechanism	for	speedy	dispute	redressal	vide	the	Real	Estate	Regulatory	Authority	and	the	Appellate	Tribunal	and	mandates	compulsory	registration	of	projects	and	key	players	in	real	estate	sector.		Corresponding	RERA	Rules	and	regulations	have	been	adopted	by	the	States	to	ensure	effective	implementation	of	the	Central	Act	at	local	level.
Environmental	Clearances/Approvals:	The	environment	consultant	hired	by	the	company	prepares	an	Environment	Impact	Assessment	Report	which	is	submitted	to	the	State	level	expert	Appraisal	Committee,	which	refers	it	to	the	State	Environment	Impact	Assessment	Authority	(SEIAA).	Ancient	Monument	Approval	by	the	Archaeological	Survey	of
India.	9.6								Is	taxation	different	if	ownership	of	a	company	(or	other	entity)	owning	real	estate	is	transferred?	12.3						Which	bodies	control	land/building	use	and/or	occupation	and	environmental	regulation?	Please	briefly	describe	them	and	include	environmental	laws.		In	India,	land	can	be	broadly	categorised	into	the	following	categories:
rural/agriculture;	urban	lands;	and	other	land	such	as	protected/preserved	forests,	and	eco-sensitive	zones.	However,	there	is	also	an	option	to	realise	a	mortgaged	property	without	involving	court	proceedings	in	order	for	a	speedy	recovery.		Under	the	ambit	of	the	SARFAESI	Act,	2002,	the	financial	institution/bank	can	give	notice	to	the	defaulting
borrowers	to	pay	the	entire	amount	in	arrears	within	a	stipulated	timeframe.		If	the	borrower	fails	to	pay	such	outstanding	amount	within	the	prescribed	time	period,	the	lender	can	initiate	recovery	proceedings	without	the	intervention	of	the	court.		It	is	also	pertinent	here	to	note	that	all	such	charges/security/pledge/hypothecation	created	in	favour
of	the	lender	are	required	to	be	disclosed	and	filed	with	the	Ministry	of	Corporate	Affairs	of	the	Government	of	India.	4.4								What	rights	in	land	are	not	required	to	be	registered?	Section	48	of	the	Transfer	of	Property	Act,	1882	states	the	law	regarding	priority	of	rights	created	by	transfer	–	this	means	that	where	a	person	purports	to	create	by
transfer	at	different	times,	rights	over	the	same	immovable	property,	and	such	rights	cannot	be	exercised	to	their	full	extent	together,	each	later	right	created	will	be	subject	to	the	rights	that	were	previously	created.		This	is	the	general	rule,	except	when:	there	is	a	special	contract;	or	there	is	a	reservation	binding	on	the	parties.	Right	to	Fair
Compensation	and	Transparency	in	Land	Acquisition,	Rehabilitation	and	Resettlement	Act,	2013:	This	Act	governs	the	acquisition	of	private	lands	by	the	Government	for	certain	public	purposes	or	for	a	company	and	the	compensation	and	rehabilitative	measures	to	be	undertaken	thereto	by	the	Government.	With	respect	to	forest	conservation,	the
Forest	(Conservation)	Act,	1980	regulates	development	restrictions	in	forest	lands	and	preservation	of	forests	through	State	Government.		The	MoEF	mandates	that	an	‘Environmental	Impact	Assessment’	must	be	conducted	for	projects	and	requisite	certificates	shall	be	obtained	from	the	respective	State	authorities	operating	under	the	MoEF.	NOC
from	the	Electric	Department	(Municipal),	etc.	The	most	effective	way	of	protection	against	the	claims	by	other	creditors	is	to	create	the	first	charge	on	the	concerned	property	in	the	name	of	the	lender.		Such	charge	created	in	a	property	would	normally	have	priority	over	all	others	and	may	be	enforced	even	in	the	absence	of	the	consent	of
subsequent	creditors.		Provisions	under	the	SARFAESI	Act	elaborate	the	same.	If	so,	please	provide	examples/details.	7.2								Is	the	seller	under	a	duty	of	disclosure?	Rent	Control	Acts:	Various	States	in	India	have	enacted	their	own	rent	control	laws	which	affect	tenancies	created	thereunder.	The	Hazardous	Waste	Management	Regulations,	etc.	The
Land	Acquisition	Act,	1894	(the	erstwhile	LA	Act)	has	been	the	paramount	legislation	governing	acquisition	of	private	property	by	the	Government.		Provisions	for	acquisition	of	land	are	also	found	in	other	legislation,	including:	the	Indian	Forests	Act,	1927;	the	Metro	Railway	(Construction	of	Works)	Act,	1978;	the	National	Highways	Act,	1956;	the
Petroleum	and	Minerals,	Pipelines	(Acquisition	of	Right	of	User	in	Land)	Act,	1962;	and	State-specific	laws.	What	are	the	main	sources	of	capital	you	see	active	in	your	market?	There	is	no	probationary	period	in	India	except	that	all	documents,	other	than	a	will,	must	be	registered	within	four	months	of	execution	which	can	be	extended	for	another
period	of	four	months.		It	is	pertinent	to	note	that	such	a	scenario	may,	however,	arise	in	case	a	transaction	entails	a	series	of	stages	and	for	every	such	stage	there	may	be	a	requirement	of	creation	of	documents	and	instruments.		Such	instruments	may	be	required	to	be	registered	under	the	ambit	and	mandate	of	the	Registration	Act,	1908.		Such
registered	instruments	may	result	in	different	classes	of	rights,	title	and	interest.	Rights	of	Specific	Enforcement	for	Part	Performance:	Specific	performance	is	an	equitable	remedy	in	the	law	of	contract,	whereby	a	court	issues	an	order	requiring	a	party	to	perform	a	specific	act,	such	as	to	complete	performance	of	the	contract.	Section	17	of	the
Registration	Act,	1908	provides	for	documents	that	need	to	be	compulsorily	registered.		This	is	a	comprehensive	list	of	documents,	covering	sale/conveyance	deeds	of	title	transfer,	lease	deed	reserving	yearly	rent	or	more,	simple	and	English	mortgage	deeds,	and	all	other	documents	that	create	an	interest	in	the	property	in	favour	of	the
transferee/beneficiary.			Section	49	of	the	Registration	Act,	1908	outlines	the	effect	of	the	non-registration	of	documents	that	require	compulsory	registration.		Such	non-registration	renders	the	document	inadmissible	in	evidence,	amongst	other	impacts.	It	is	permissible	for	commercial	banks	to	extend	credit	to	private	builders	on	commercial	terms
by	way	of	loans	linked	to	each	specific	project.		Banks,	however,	are	not	permitted	to	extend	fund-based	or	non-fund-based	facilities	to	private	builders	for	the	acquisition	of	land	even	as	part	of	a	housing	project.		The	period	of	credit	for	loans	extended	by	banks	to	private	builders	may	be	decided	by	banks	themselves	based	on	their	commercial
judgment	subject	to	usual	safeguards	and	after	obtaining	such	security	as	banks	may	deem	appropriate.		Banks	must	ensure,	through	close	monitoring,	that	no	part	of	such	funds	is	used	for	any	speculation	in	land.		Banks	are	not	to	grant	finance	for	the	construction	of	buildings	meant	purely	for	Government/Semi-Government	offices.		Projects
undertaken	by	public	sector	entities	which	are	not	corporate	bodies	(i.e.	public	sector	undertakings	which	are	not	registered	under	the	Companies	Act	or	which	are	not	corporations	established	under	the	relevant	statute)	may	not	be	financed	by	banks.	The	position	of	the	lender	gets	subsumed	in	the	insolvency	process	as	a	creditor/borrower	of	the
corporate	debtor/lender.		The	recoveries	under	the	Indian	regime	of	the	IBC,	2016	will	be	governed	by	the	insolvency	process	itself.		The	borrower	shall	not	be	permitted	to	bilaterally	negotiate	or	recover	or	enter	into	any	kind	of	agreements	with	the	corporate	debtor	pursuant	to	the	commencement	of	the	insolvency	process.	Subject	to	the	terms	of	a
contract,	Section	55	(5)	and	(6)	of	the	Transfer	of	Property	Act,	1882	provide	for	the	rights	and	liabilities	of	a	buyer	in	addition	to	payment	of	the	sale	price.	Can	implied	permission	be	obtained	in	any	way	(e.g.	by	long	use)?	(g)			Usage	of	premises:	There	may	be	specific	provisions	in	the	lease	governing	the	usage	for	which	the	premises	may	be	used.	
These	restrictions	may	also	include	exclusive	items	that	cannot	be	carried	on	the	premises	specifically.	4.5								Where	there	are	both	unregistered	and	registered	land	or	rights	is	there	a	probationary	period	following	first	registration	or	are	there	perhaps	different	classes	or	qualities	of	title	on	first	registration?	Execution	of	Loan	Agreements:	Loan
agreements	are	required	to	be	executed	between	the	borrower	and	the	lender	in	respect	of	the	loan	being	availed.	There	are	various	state	laws	governing	zoning/permitting	and	related	matters	concerning	the	use,	development	and	occupation	of	land	in	India,	such	as:	Urban	Planning	and	Development	Laws:	These	are	pieces	of	State	legislation
enacted	for	the	purpose	of	regulating	zoning	and	land	use/development	regulations.		The	respective	Urban	Development	Authorities	of	each	State	work	in	accordance	with	the	provisions	of	the	respective	State/Central	legislation.	Building/use	permits,	and	licences	are	required	and	commonly	obtained	through	applications	and	the	submission	of
required	documents	to	the	concerned	competent	authorities.	The	capital	asset	includes	property	of	any	kind	or	any	securities	held	by	a	foreign	institutional	investor	which	has	invested	in	such	securities	in	accordance	with	the	regulations	made	under	the	Securities	and	Exchange	Board	of	India	Act,	1992	(15	of	1992).	1.3								Are	international	laws
relevant	to	real	estate	in	your	jurisdiction?	A	beneficial	owner	is	a	legal	term	where	specific	property	rights	(for	example,	the	right	to	occupy	and/or	use	the	property)	in	equity	belong	to	a	person	other	than	a	person	who	holds	the	legal	title/ownership	of	the	property.		Therefore,	beneficial	title	could	emerge	out	of	the	beneficial	rights	provided	in
certain	arrangements	to	mortgagees,	lessees,	licensees,	temples	and	endowments,	etc.		Hence,	there	are	certain	situations	where	there	may	be	a	split	between	the	legal	title	and	beneficial	title	in	relation	to	immovable	property.		Depending	upon	the	nature	of	rights	created,	the	deed	through	which	such	beneficial	rights	in	the	property	are	conveyed
may	require	registration.		Another	case	in	this	regard	could	be	the	creation	of	a	restricted	estate	(e.g.	a	‘life	estate’,	i.e,	the	right	to	enjoy	the	benefits	of	a	property	during	the	life	of	the	beneficiary	whereafter	the	said	rights	revert	to	another	person/residual	owner)	as	against	an	absolute	estate	in	favour	of	a	female	Hindu,	through	a	will	or	other
instruments.		While	there	appear	to	be	conflicting	judicial	pronouncements	in	this	regard,	in	general,	it	is	understood	that	where	a	Hindu	male	confers	a	life	estate	in	a	property	in	favour	of	his	wife,	such	life	estate	would	extinguish	upon	her	demise,	provided	that	the	life	estate	was	not	created	in	lieu	of	the	wife’s	right	to	maintenance	or	arrears	of
maintenance	(in	which	case	such	life	estate	shall	fructify	into	absolute	ownership	right).	The	Registration	Act	further	provides	that	no	registering	officer	shall	be	liable	to	any	suit,	claim	or	demand	by	reason	of	anything	done	or	refused	in	good	faith	in	his	official	capacity.	Solar	The	Solar	Mission	is	a	part	of	India’s	National	Action	Plan	on	Climate
Change.		It	involves	three	phases:	Phase	I	(2010–2012);	Phase	II	(2013–2017);	and	Phase	III	(2017–2022).		In	2014,	however,	the	Government	revised	the	solar	mission	and	aimed	for	100	GW	installed	capacity	of	solar	electricity	by	2022.		The	PM	Kusum	scheme	was	started	in	2020	to	fund	2	million	farmers	to	set-up	standalone	solar	pumps.		The
Government	through	this	initiative	seeks	to	incentivise	the	farmers	to	shift	from	traditional	sources	of	energy	to	solar	energy.		This	shall	enable	the	farmers	to	set-up	solar	power	generation	capacity	and	subsequently	profit	from	it.	Equity	shareholders.	Would	any	such	guarantee	or	warranties	act	as	a	substitute	for	the	buyer	carrying	out	his	own
diligence?								Once	the	building	plan	is	approved,	the	builder	should	commence	construction	work	within	two	years	and	there	should	be	no	deviation	from	the	sanctioned	plan.	Some	analysts	believe	that	the	‘work	from	home’	culture,	which	started	owing	to	the	pandemic,	is	not	likely	to	be	completely	reversed	in	the	very	near	future.		This	may	lead	to
some	shrinkage	in	demand	for	office	space.		However,	there	is	no	comprehensive	industry-backed	pan-India	study	to	confirm	this.	Section	58	of	the	Transfer	of	Property	Act,	1882	defines	a	mortgage.	Financial	debt	owed	to	unsecured	creditors.	In	addition	to	the	above,	the	real	estate	sector	in	India	is	also	governed	by	various	State/local/municipal
laws,	policies	and	customs,	including	nuances	in	respect	of	urban	development,	slum	rehabilitation/improvement,	rent	control,	apartment	ownership,	building	codes/bye-laws,	property	tax,	Special	Economic	Zones	(SEZs),	Benami	transactions,	environmental	protection,	land	pooling	policies,	land	ceiling,	land	use	and	zoning	norms,	Real	Estate
Investment	Trust	regulations,	and	dispute	resolution	legislations	such	as	the	Consumer	Protection	Act,	1986,	the	Arbitration	&	Conciliation	Act,	1996,	etc.	NOC	from	the	Storm	Water	and	Drain	Department	(Municipal).	All	information	relating	to	Public	Information	Officers	under	the	RTI	is	available	online	on	the	Department	of	Town	and	Country
Planning	website,	including	the	office	addresses,	designation,	their	email	addresses	and	their	telephone	numbers.	6.1								Which	parties	(in	addition	to	the	buyer	and	seller	and	the	buyer’s	finance	provider)	would	normally	be	involved	in	a	real	estate	transaction	in	your	jurisdiction?	Is	there	a	public	register	of	contaminated	land	in	your	jurisdiction?
Third-party	agreements:	if	the	property	rendered	as	security	and	its	title	is	conferred	on	any	subsequent/third	party	before	the	interest	is	created	in	the	lender’s	title	for	such	property,	such	security	may	be	rendered	unenforceable.	Section	105	of	the	Transfer	of	Property	Act,	1882	defines	a	lease	as	a	transfer	of	right	to	enjoy	property	for	a	certain
period	expressly	or	impliedly	or	in	perpetuity,	in	consideration	of	a	price	paid	or	promised	to	be	paid	to	be	rendered	periodically	or	on	specified	occasions.		In	leases,	residuary	or	reversionary	powers	are	vested	with	the	owner;	thereby,	on	determination	and	termination	of	the	lease,	the	property	reverts	to	the	owner.	At	the	buyer’s	end,	finance	for
purchasing	property	(residential,	commercial	or	otherwise)	is	generally	readily	available	as	per	the	applicable	lending	norms	of	the	banks,	NBFCs	or	other	housing	finance	intermediaries.		The	eligibility	of	the	borrower,	the	property/project	where	the	property	is	situated,	the	authorised	construction	and	use	of	the	property,	valuation	of	the	property
(to	determine	the	extent	of	lending,	etc.)	are	important	parameters	which	are	evaluated	by	the	lending	agency	prior	to	lending.	Other	permits/approvals	to	be	obtained	(if	necessary)	are:	Coastal	Regulatory	Zone	(CRZ)	clearance	is	obtained	wherever	required	by	the	Coastal	Zone	Management	Authority.	(b)			Rent	increase:	A	rent	increase	is	a	matter
of	contract.		The	lease	deed	contains	an	escalation	clause	whereby	lease	rentals	are	increased	annually	or	on	terms	as	mutually	agreed.	Who	is	liable?	Also,	the	concept	of	self-certifying	construction	has	been	introduced	in	certain	jurisdictions	wherein	a	registered	architect	will	be	able	to	submit	the	building	plans	under	self-certification	on	the	official
portal	of	the	administration,	as	per	the	Haryana	Building	Code,	2017.	Every	registering	officer	is	deemed	to	be	a	public	servant	within	the	meaning	of	the	Indian	Penal	Code.	Apart	from	the	aforesaid	proceedings	under	the	Transfer	of	Property	Act,	1882	Indian	law	also	provides	for	the	Insolvency	and	Bankruptcy	Code,	2016	(IBC),	wherein	if	any
corporate	debtor	commits	a	default,	a	financial	creditor,	an	operational	creditor	or	the	corporate	debtor	itself	may	initiate	a	corporate	insolvency	resolution	process	in	respect	of	such	corporate	debtor	in	the	manner	as	provided.	The	Indian	Contract	Act,	1872:	The	Indian	Contract	Act	is	the	principal	act	governing	laws	related	to	contracts	in	India	and
the	contractual	obligations	of	parties	to	a	contract.		The	contractual	relationship	between	the	lessee	and	lessor	are	also	governed	by	the	principles	set	out	in	the	Indian	Contract	Act.	Air	(Prevention	and	Control)	of	Pollution	Act,	1981:	It	aims	at	curbing	the	environmental	pollution	by	targeting	sources	that	cause	above	standard	air	pollution	through
harmful	oxides,	particulate	matter	and	sulphides.		It	provides	for	provisions	for	State	and	Central	Boards	for	the	purpose	of	declaring	areas	as	pollution	control	areas.	(e)(ii)					Transfer	of	lease	as	a	result	of	corporate	restructuring	(e.g.	merger):	Transfer	of	lease	is	permitted	unless	prohibited	by	law	or	contract.		Under	the	scheme	of	amalgamation
right	of	tenancy	and	occupancy	gets	vested	in	and	becomes	the	property	of	the	Transferee	Company.	The	Indian	Forest	Act,	1972.	7.1								What	(if	any)	are	the	minimum	formalities	for	the	sale	and	purchase	of	real	estate?	5.4								Can	compensation	be	claimed	from	the	registry/registries	if	it/they	make	a	mistake?	Liaison:	A	liaison	is	a	person	who
liaises	between	two	organisations	to	communicate	and	coordinate	their	activities.		They	are	appointed/employed	to	achieve	the	best	utilisation	of	resources	or	employment	of	services	of	one	organisation	by	another.	Master	Plans:	A	Master	Plan	can	be	more	clearly	understood	as	the	long-term	perspective	plan	for	guiding	the	sustainable	planned
development	of	the	city.		This	document	lays	down	the	planning	guidelines,	policies,	development	code	and	space	requirements	for	various	socio-economic	activities	supporting	the	city	population	during	the	plan	period.		It	is	also	the	basis	for	all	infrastructure	requirements.		It	is	a	subject	matter	for	each	State.	The	sale	of	the	assets	of	the	liquidation
estate	will	be	distributed	in	the	waterfall	mechanism	manner	and	in	a	priority	set	out	in	Section	53,	IBC,	such	as:	Insolvency	resolution	process	costs	and	liquidation	costs.	The	entitlements,	liabilities	and	obligations	of	the	owners	of	a	premise	under	a	lease	are	generally	transferred	to	the	owner/transferee	and	the	tenancy	runs	its	terms	as	per	the
lease	deed,	unless	terminated	mutually.		The	past	obligations	may	continue	to	remain	the	responsibility	of	the	erstwhile	owner,	but	such	course	is	determined	contractually.		Similarly,	the	termination/determination	of	the	lease	coupled	with	discharge	of	all	obligations	by	the	tenant	ensures	the	cessation	of	liabilities	of	the	tenant,	unless	contracted
otherwise.	Government	Grants	Act,	1895:	In	India,	the	Government	owns	leasehold	property	which	it	grants	under	the	Government	Grants	Act	for	various	terms	including	perpetual	lease.	The	laws	and	provisions	that	govern	environmental	regulations	and	matters	connected	therewith	are:	The	National	Green	Tribunal	Act,	2010.	‘Notice’	under	Section
3	of	the	Transfer	of	Property	Act,	1882	means	knowledge	or	cognisance	or	awareness	of	a	fact.	In	addition	to	the	buyer,	seller	and	the	buyer’s	finance	provider,	the	people	who	may	be	involved	in	a	real	estate	transaction	are:	Developer:	In	cases	of	joint	development/collaboration,	typically	a	project	developer	collaborates	with	the	landowner	and	then
develops	the	mutually	agreed	upon	project	on	the	said	land.		The	sale	of	the	developed	project	or	any	part	thereof,	to	the	buyer,	is	completed	through	execution	of	a	sale	deed	by	both	the	landowner	and	the	developer	executing	the	deed	in	favour	of	the	buyer.		Typically,	developers	not	only	undertake	the	construction	development	of	a	project	but	also
decide	upon	the	final	design	of	the	project,	are	responsible	for	obtaining	all	approvals,	arrange	financing	for	the	development,	decide	on	marketing,	etc.	In	addition	to	the	above,	the	Central	Government	is	in	the	process	of	setting	up	model	laws	of	tenancy	for	States	to	follow	in	consonance	of	changing	the	paradigm	of	the	rental	environment	in	India.	
The	Ministry	of	Housing	and	Urban	Affairs	has	drafted	the	Model	Tenancy	Act,	2020	to	serve	as	a	model	law	which	has	been	circulated	for	views/comments	from	the	States	and	Union	territories.	3.1								What	are	the	types	of	rights	over	land	recognised	in	your	jurisdiction?	Laws	relating	to	leases	of	business	premises	should	be	listed	in	response	to
question	10.1.	Those	relating	to	zoning	and	environmental	should	be	listed	in	response	to	question	12.1.	Those	relating	to	tax	should	be	listed	in	response	to	questions	in	Section	9.	12.1						What	are	the	main	laws	which	govern	zoning/permitting	and	related	matters	concerning	the	use,	development	and	occupation	of	land?	The	seller	is	under	a	duty
under	Section	55(1)(a)	of	the	Transfer	of	Property	Act,	1882	to	disclose	all	material	defects	in	the	property	or	his	title	in	the	property,	which	the	buyer,	as	an	ordinary	prudent	man,	could	not	have	known.	(ii)	Tenancy	At	Sufferance	–	a	Tenant	At	Sufferance	is	one	who	comes	into	possession	of	land	by	lawful	title,	but	who	holds	it	by	wrongly	after	the
termination	of	the	term	or	expiry	of	the	lease	by	the	effluxion	of	time.		A	Tenancy	At	Sufferance	is	merely	a	fiction	to	avoid	continuance	in	possession	operating	as	a	trespass.		A	Tenancy	At	Sufferance	does	not	create	the	relationship	of	landlord	and	tenant.	4.6								On	a	land	sale,	when	is	title	(or	ownership)	transferred	to	the	buyer?	The	rights	of	the
landlord	to	determine	the	lease	is	given	in	Section	111	of	the	Transfer	of	Property	Act,	1882.		The	grounds	on	which	the	lease	may	be	terminated	by	the	landlord	are	outlined	in	question	10.5	above.	India	aims	to	achieve	-2°C	compatibility	under	the	Paris	Agreement	NDC	Climate	Action	Targets	and	has	adopted	the	National	Electricity	Plan	to	attain
this	goal.		It	seeks	to	lower	emission	intensity	by	33–35%	from	2005	and	increase	tree	cover	to	create	an	additional	carbon	sink	worth	2,000–3,000	MtCO2e	by	2030.		The	Indian	Government	has	initiated	the	National	Clean	Air	programme	that	seeks	to	enhance	air	quality	standard	and	curb	greenhouse	emissions	by	suggesting	sectorial	specific
interventions.		Its	goal	is	to	design	a	plan	to	cut	PM	2.5	Levels	by	20–30%	in	122	cities	by	2024.		COVID-19	and	lockdown	has	led	to	a	fall	in	India’s	CO2	emissions	for	the	first	time	in	four	decades.		The	Indian	Government’s	response	to	emissions	in	the	post-COVID-19	era	is	crucial	in	order	to	meet	its	goals	under	the	Paris	Agreement.
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